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AFFIRMED in part and REVERSED and RE-

MANDED in part.
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Brewer brought action to terminate
agreement with beer wholesaler due to
wholesaler’s intentional sale of overage
beer in violation of agreement. The United
States District Court for the Northern Dis-
trict of Indiana, Allen Sharp, Chief Judge,
633 F.Supp. 1089, granted wholesaler’s mo-
tion for preliminary injunction, and brewer
appealed. The Court of Appeals, Bauer,
Chief Judge, held that: (1) brewer was
entitled to terminate wholesale agreement
upon showing wholesaler’s violation of pro-
hibition against sale of overage beer; (2)
right to cure would not be implied into
statute regarding cancellation of wholesale
beer contract; and (3) wholesaler was not
entitled to equitable relief.

Reversed.

1. Trade Regulation ¢=871.2

Statute making it unlawful for brewer
to cancel contract for sale of beer with
wholesaler unfairly and without due regard
for equities of other party did not super-
sede plain language of franchise agree-
ment under which wholesaler was prohibit-
ed from intentionally selling overage beer.

IC 7.1-5-5-9 (1982 Ed.).

2. Contracts ¢=261(2)

Wholesale beer contract between brew-
er and wholesaler did not require that
brewer should be required to deal with
wholesaler after wholesaler had breached
express provision prohibiting intentional
sale of overage beer.

3. Contracts =156

Specific prohibition of fraudulent con-
duct and sale of overage beer by wholesale
distributor in contract between beer whole-
saler and brewer superseded more general
terms of contract.

4. Trade Regulation ¢=871.2

Statute making it unlawful for a brew-
er to unfairly and inequitably cancel a con-
tract with wholesaler for the sale of beer
did not carry implied right to cure fran-
chise agreement. IC 7.1-5-5-9 (1982 Ed.).

5. Contracts ¢=303(1)

Beer wholesaler was not relieved of
liability for breach of distributorship agree-
ment due to its repackaging and sale of
overage beer by fact that wholesaler’s
president and general manager was out of
town and unaware that misconduct oc-
curred.

6. Injunction &59(1)

Employees of beer wholesaler who had
repackaged and sold overage beer in viola-
tion of distributorship agreement with
brewer were not entitled to equitable relief
from termination of wholesale agreement.

Stephen R. Pennell, Stuart & Branigin,
Lafayette, Ind., for defendant-appellant.

F. Joseph Jaskowiak, Hoeppner, Wagner
& Evans, Valparaiso, Ind., for plaintiff-ap-
pellee.

Before BAUER, Chief Judge, WOOD,
Circuit Judge, and ESCHBACH, Senior Cir-
cuit Judge.

BAUER, Chief Judge.

Defendant, the Stroh Brewery Company,
(“Stroh”) terminated its wholesale agree-
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ment with plaintiff BeerMart, Inc., (“Beer-
Mart”) because plaintiff intentionally sold
overage beer in violation of the defendant’s
marketing policies. Specifically, the plain-
tiff fraudulently repackaged outdated beer
in an attempt to resell the mismarked prod-
uct as fresh. BeerMart moved to enjoin
Stroh from terminating the agreement on
the ground that plaintiff and defendant had
been transacting business for thirty-three
years and that this misconduct was plain-
tiff’s first violation of Stroh’s policy. The
district court granted BeerMart's motion
for a preliminary injunction despite its find-
ing that the defendant could terminate
BeerMart as a wholesale distributor under
the plain language of the agreement. Ad-
ditionally, the court found that the plaintiff
had shown the requisite irreparable harm
and lack of adequate legal remedy at law.
The court concluded that Ind. Code § 7.1~
5-5-9 superseded the plain language of the
agreement to the extent that inconsisten-
cies exist since Section 23B of the contract
incorporated Indiana law into the agree-
ment.! The court interpreted Ind. Code
§ 7.1-5-5-9 to support its grant of eq-
uitable relief in order to maintain the sta-
tus quo of the parties pending resolution of
the case on the merits. We reverse. Stroh
terminated BeerMart fairly under the
agreement and under Ind. Code § 7.1-5-5~
9.

L.

BeerMart is a large wholesale distributor
of beer and other alcoholic beverages in
northwestern Indiana and has been in oper-
ation since 1949. It distributes the prod-
ucts of Stroh, Anheuser-Bush, Miller Brew-
ing Company, G. Heileman Brewing Com-
pany, Pabst Brewing Company and Fal-
staff Brewing Company. Stroh products
represented about 20.6% of BeerMart’s to-
tal sales in 1985.

Ralph Smith is the president and general
manager of BeerMart. Ralph Smith’s
brother, John Smith, was second in com-

1. Ind.Code § 7.1-5-5-9 provides that it is un-
lawful for a brewer to “cancel or terminate an
agreement or a contract between a beer whole-
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mand and responsible for the day to day
operations of the business and for manage-
ment of the BeerMart warehouse. John
Smith was ultimately responsible for check-
ing code dates which indicate the beer’s
freshness.

Over the years, the relationship between
Stroh and BeerMart has been governed by
a written contract. The agreement was
entered into on January 1, 1984. Section
11 of the agreement provides for immedi-
ate termination of the agreement upon the
occurrence of certain events, as follows:

(A) Events giving rise to right of imme-

diate termination. Stroh shall have
the right to immediately terminate the
Agreement upon the occurrence of any
of the following:

(iv) The sale by Wholesaler of any
Stroh brand known by Wholesaler to
be ineligible for sale pursuant to then
existing Stroh wholesaler policies relat-
ing to overage, damaged, or defective
product or packaging.

(viii) The discovery by Stroh of any
fraudulent conduct by Wholesaler in
dealings with Stroh or any products
manufactured and sold by Stroh....

If the retailer does not sell the beer to
the consumer within the time guidelines set
by the brewery, the wholesaler must take
the beer off the market and dispose of it.
Thus, the wholesaler sustains the loss with
respect to overage beer.

On October 29, 1985, John Smith repack-
aged outdated Schlitz twelve packs into
fifty-one Schlitz 24/12 loose packs in order
to fill an order BeerMart had received from
one of its customers. Schlitz beer is
Stroh’s product. John Smith was assisted
by another BeerMart employee who also
knew that the beer he was repackaging for
sale was out-of-date.

BeerMart sold the fifty-one cases of
overage beer to its customer. The cases

saler and a brewer for the sale of beer, unfairly
and without due regard for the equities of the
other party.”
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were marked with a false code date that
indicated that the beer was fresh. After it
became evident that BeerMart had sold the
overage beer, employees of BeerMart at-
tempted to cover up the sale. In a letter
dated November 11, 1985, Stroh notified
BeerMart of the immediate termination of
their wholesale agreement.

The evidence shows that BeerMart filed
a false affidavit with the state court prior
to removal to support its motion for a
temporary restraining order. Mr. Buchan-
an, a salesman for BeerMart stated:

“At the warehouse, I inspected each can
of beer in each case which did not contain
a code date; said cases totaled approxi-
mately 33 in number.... As a result of
said inspection, I did not find any can of
beer that contained a code date which
indicated that it was overage.”

On April 18, 1986, 633 F.Supp. 1089, the
district court entered an order granting
BeerMart’s motion for a preliminary injunc-
tion from which Stroh now appeals.

IL.

BeerMart argues that the district court
properly granted the preliminary injunec-
tion. It argues that the court’s weighing
and balancing of the equities should be
disturbed only in the rarest of cases. Law-
son Products Inc. v. Avnet Inc., 782 F.2d
1429, 1437 (Tth Cir.1986). BeerMart con-
tends that the court properly applied the
facts to the standards enunciated in Lafay-
ette Beverage Distributors v. Anheuser-
Busch, 545 F.Supp. 1187, 1146 (1982) and
discussed in Roland Machinery Co. ».
Dresser Industries, Inc., 749 F.2d 380 (Tth
Cir.1984) and American Hospital Supply
Corp. v. Hospital Products Ltd., 780 F.2d
589 (7th Cir.1986). The standard for is-
suance of a preliminary injunction involves
a balancing of the following factors: (1)
whether the applicant has an adequate
remedy at law; (2) whether the applicant
would suffer irreparable injury; (3) wheth-
er the applicant has a likelihood of success
on the merits; and (4) an assessment of the
harm to both parties.

(11 Our decision that BeerMart is not
entitled to equitable relief is in harmony
with recent decisions in Lawson, Roland,
and American Hospital. While we agree
that the court should attempt to minimize
mistake, we stressed in Lawson that a fac-
tual or legal error alone may be sufficient
to establish that the court abused its dis-
cretion. Lawson at 1437. One of the ways
a district judge may abuse his discretion is
by “applying an acceptable preliminary in-
junction standard in a manner that results
in an abuse of discretion.” id, at 1437.
Here, the district court erroneously con-
strued Section 7.1-5-5-9 to supersede the
plain language of the agreement.

IIIL.

{2] BeerMart argues that Section 23B
of the agreement incorporates Ind. Code
§ 7.1-5-5-9 into the contract thereby mak-
ing it unfair for Stroh to terminate its
wholesale agreement. However, applica-
tion of the general rules of contract con-
struction requiring that a contract be con-
strued as a whole in an attempt to give
meaning to all parts, indicates that the
parties did not intend that Stroh should be
required to deal with BeerMart after it had
breached the express provisions of Section
11 of the agreement. Corso v. Creighton
University, 731 F.2d 529, 532 (8th Cir.
1984).

[3] It is also a general rule of contract
construction that specific terms control
over more general terms where both can-
not stand together. Therefore, where the
parties have agreed upon a specific term,
an apparently inconsistent general state-
ment must yield to the more specific term.
Foz Realty Co. v. Montgomery Ward &
Company, 124 F.2d 710 (7th Cir.1942).
Here, Section 11 of the agreement specifi-
cally prohibits fraudulent conduct by the
wholesale distributor as well as the sale of
overage beer. Looking to the intent of the
parties and applying the general rules of
contract construction we find that Section
11 of the agreement justified Stroh’s con-
duct.
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V.

BeerMart argues that the district court
decision is consistent with the construction
accorded Ind.Code § 7.1-5-5-9 by Indiana
courts. It relies on Joseph Schlitz Brew-
ing v. Central Beverage Co., Inc., 172 Ind.
App. 81, 359 N.E.2d 566 (1977) to support
its position that Stroh unlawfully terminat-
ed its agreement. In Central Beverage,
Schlitz terminated its contract with Central
Beverage and the court issued a prelimi-
nary injunction against Schlitz. BeerMart
contends that the facts of Central Bever-
age are nearly identical to the facts in this
case and that therefore the district court
should be affirmed. However, in Central
Beverage, the court found that Schlitz had
unlawfully tried to control the internal op-
erations and managerial decision making
processes of Central’s business, and that
Schlitz’s real reason for termination was its
attempt to consolidate its wholesalers
through unlawful means. In contrast, the
court here found that the only reason for
the termination of BeerMart’s contract
with Stroh was BeerMart’s willful, fraudu-
lent and deceptive acts.

BeerMart also relies on Gilderhus v
Amoco 0il Co., 470 F.Supp. 1302 (1979) for
the proposition that a dealer can commit
fraudulent conduct without termination of
its contract. In Gilderhus the court con-
strued the Petroleum Marketing Products
Act (“PMPA”) to include a more lenient
preliminary injunction standard which is
not present in Ind.Code § 7.1-5-5-9. Also,
in contrast to this case, Amoco was unable
to prove any fraud by the franchisee. In
short, Gilderhus supports Stroh’s argu-
ment that no court faced with intentional
unlawful conduct by a distributor has con-
strued a dealer protection statute to prohib-
it termination of that dealer.

[4] BeerMart also contends that Lippo
v. Mobil 0il Corporation, 776 F.2d 706
(7th Cir.1985) supports its position. How-
ever, the agreement between Mobil and

2. The Restatement (Second) of Agency, Section
261 provides: “A principal who puts a servant
or other agent in a position which enables the
agent, while apparently acting within his au-
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Lippo specifically included a provision
granting Lippo a ten day period to cure any
default under the agreement. The court
found that Lippo’s default was cured with-
in the ten day period. Thus, the court in
Lippo applied the specific provisions of the
agreement to the facts of that case. No
provision for a cure exists in the agreement
between Stroh and BeerMart. We will not
imply a right to cure into Ind.Code 7.1-5-5-
9.

[5]1 Finally, we are not persuaded by
BeerMart's argument that the facts in La-
fayette Beverage Distributors v. Anheu-
ser-Busch, 545 F.Supp. 1137 (N.D.Ind.
1982), are distinguishable from the facts of
this case. In Lafayette Beverage, the only
case to have considered a termination of a
beer wholesaler under Ind.Code § 7.1-5-5-
9, the defendant brewery, like Stroh, termi-
nated one of its wholesalers after it was
discovered that the wholesaler had sold
overage beer. The court in Lafayettie Bev-
erage held that the intentional sale of over-
age beer justified termination. We reject
the appellee’'s argument that because
Ralph Smith was out of town and unaware
that the repackaging and sale of overage
beer occurred that BeerMart should not be
held responsible for its actions. Under the
Restatement (Second) of Agency, fraud is
imputed to the dealership.2 Therefore, La-
fayette Beverage cannot be distinguished
on the basis of any claim of lack of knowl-
edge on the part of Ralph Smith.

A

By enacting Ind.Code § 7.1-5-5-9, the
Indiana legislature sought to protect
wholesalers against unfair terminations by
making it unlawful for a manufacturer to
terminate, cancel or fail to renew a fran-
chise of a dealer in bad faith. Stroh, there-
fore, was required under the statute to act
fairly and with due regard for the equities
of BeerMart. By committing fraud Beer-
Mart deserved termination. No matter

thority, to commit a fraud upon third persons is
subject to liability to such third persons for the
fraud.”
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how long or in what detail Stroh investigat-
ed the conduct of BeerMart employees, the
conclusion remains the same—Stroh was
justified under the plain language of the
agreement in its action.

(6] Finally, we have held in Mantek
Division of NCH Corp. v. Share Corp.,
780 F.2d 702 (Tth Cir.1986); American
Hospital Supply;, and other recent cases
that equitable relief is not available to par-
ties who came to the court with unclean
hands. “It is one of the very first princi-
ples of equity that he who asks for equity
must do equity; that a party coming into a
court of equity must come in with clean
hands, free from wrong himself in relation
to the matter in which they ask equitable
relief.” McAllister v. Henderson, 134 Ind.
453, 34 N.E. 221, 222-223 (1893). Beer-
Mart employees committed fraud and per-
jury and cannot now seek equitable relief.

For the foregoing reasons, the judgment
of the district court is

REVERSED.
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Federal prisoner filed petition for writ
of habeas corpus. The United States Dis-

* After preliminary examination of the briefs, the
court notified the parties that it had tentatively
concluded that oral argument would not be
helpful to the court in this case. The notice
provided that any party might file a “Statement

trict Court for the Southern District of
Indiana, William E. Steckler, J., denied peti-
tion, and prisoner appealed. The Court of
Appeals, Ripple, Circuit Judge, held that:
(1) prisoner waived his rights under “anti-
shuttling” provision of Interstate Agree-
ment on Detainers by requesting to be
returned to federal prison, and (2) defend-
ant waived his challenges to conviction
based on alleged violation of “anti-shut-
tling” provision by failing to raise them in
trial court.

Affirmed.

1. Habeas Corpus ¢=25.1(1)

Denial of rights under Interstate
Agreement on Detainers is violation of fed-
eral law cognizable in federal habeas peti-
tion. 28 U.S.C.A. § 2254; Interstate
Agreement on Detainers Act, § 1 et seq.,
18 U.S.C.A. App.

2. Habeas Corpus ¢=45.3(1.40)

Even if prisoner is presently in federal
prison, jurisdiction over challenge to state
conviction based on alleged violations of
Interstate Agreement on Detainers comes
within purview of federal habeas corpus
statute, which requires exhaustion of state
court remedies. 28 U.S.C.A. § 2254; Inter-
state Agreement on Detainers Act, § 1 et
seq., 18 U.S.C.A.App.

3. Extradition and Detainers ¢=60

Federal prisoner, who had been trans-
ferred to county jail for trial on state
charges pursuant to Interstate Agreement
on Detainers, waived his right to have in-
dictment dismissed with prejudice, for be-
ing returned to original place of imprison-
ment prior to trial, by requesting transfer
back to federal prison or to different jail
within state. Interstate Agreement on De-
tainers Act, § 2, Art. IV(e), 18 US.C.A.

App.

as to Need of Oral Argument.” See Rule 34(a),
Fed.R.App.P.; Circuit Rule 14(f). No such state-
ment having been filed, the appeal has been
submitted on the briefs and record.



