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THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

CASE NO. 5:21-cv-343 
 

FLYING DOG BREWERY, LLC, 

   Plaintiff,  

 

 v. 

 

THE NORTH CAROLINA ALCOHOLIC 

BEVERAGE CONTROL COMMISSION, 

ET AL. 

 

   Defendants.  

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

Declaration of Jennifer Carbajal 

 

I, Jennifer Carbajal, declare: 

1. I am over 18 years of age and have never been convicted of a crime involving fraud 

or dishonesty.  I have first-hand knowledge of the facts set forth herein, and if called as a witness, 

would testify to the following facts. 

2. I am employed as an Administrative Specialist with the North Carolina Alcoholic 

Beverage Control Commission in the Product and Pricing Section.  I have served in this capacity 

for three years.  Currently, part of my assigned duties is to review labels of alcoholic beverages 

submitted to the Commission to make sure they are in compliance with the Commission’s 

Regulations. 

3. As part of my duties, I work with the CODA online system.  It is a system the 

Commission uses to enter and track all approved and disapproved products.    

4. We have only been tracking how many labels we review in a month since June 

2021.  We have reviewed 1951 labels in July, 2119 labels in August, 1897 labels in September, 

and 1929 labels in October.  I would estimate that we have reviewed 21,561 labels so far this 

year. 
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5. My review of Commission records shows that 118 labels have been disapproved 

since 2013.  The majority of these labels have been disapproved due to a failure to provide 

complete information, with items missing or incomplete items like required information on the 

label or a distributor’s agreement.  Other common reasons for denial include its appeal to persons 

under the age of 21, the use of flags or other government emblems, misleading information, and 

cooperative advertising. 

6. Cindy Mesino and I conducted a search using CODA for labels that had been 

disapproved for being undignified, immodest, or in bad taste and retrieved the files.  In total, we 

found eighteen labels that had been disapproved.  The ones I found are: 

a. Hatchet Brewing, MILF Cream Keg Collar, Exhibit 1; 

b. Nightmare Brewing, Colombian Necktie, Exhibit 2;  

c. J L B C Nude Beer for which the file has been lost;  

d. Maritime Wines G Spot and F Bomb wines, Exhibit 3 and 4;  

e. Sycamore Brewing, Fuck 2020 Hard Seltzer, Exhibit 5; and 

f. Ten different wines submitted by Grateful Palate.  There were no pictures of 

the labels in our files. Exhibit 6.   

7. I declare under penalty of perjury that the foregoing is true and correct, to the best 

of my knowledge. 

This the 19th day of November 2021. 

 

   /s/__________________________ 

   Jennifer Carbajal 
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THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

CASE NO. 5:21-cv-343 
 
FLYING DOG BREWERY, LLC,  ) 
Plaintiff,      ) 
       ) 
v.       )  Declaration of Renee Metz 
       ) 
THE NORTH CAROLINA ALCOHOLIC ) 
BEVERAGE CONTROL COMMISSION, ) 
ET AL.      )  
Defendants.     ) 
 

Declaration of Renee Metz 
  
1.  My name is Renee C. Metz. I am Assistant General Counsel for the North 

Carolina Alcoholic Beverage Control Commission. I have been employed by the 

Commission since 2003. I have held several legal roles during that time.  

Nature of the Commission 

2. Members of the Commission are appointed by the Governor, see N.C. Gen. 

Stat. §18B-200, and may consult with the Governor’s office from time to time. 

However, the Commissioners are not employees of the Governor’s office. Further, 

although the Commission is administratively located within the Department of 

Public Safety, the Commission exercises its authority independent of the 

Department. See id. 

 

Rulemaking 

3. I am familiar with the administrative rules promulgated by the Commission, 

and with the process through which those rules are adopted and revised. 
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4. The provision at issue in this lawsuit, which prohibits labels that depict the 

use of alcoholic beverages in scenes that are “undignified, immodest, or in bad 

taste,” 14B NCAC 15B .1003(a)(2), has been in the Commission’s administrative 

rules with little variation since 1982. 

5. In mid-2014, the Commission began a periodic review of its administrative 

rules as required by N.C. Gen. Stat. § 150B-21.3A. In October 2014, the Commission 

was moved for administrative purposes from the Department of Commerce to the 

Department of Public Safety, which caused the Commission’s administrative rules 

to be moved from Chapter 04 of the North Carolina Administrative Code (which 

contains rules related to the Department of Commerce) to Chapter 14B of the North 

Carolina Administrative Code (which contains rules related to the Department of 

Public Safety). Some rules were renumbered during the transfer, but their content 

was not changed. 

6. In 2015, the Commission, as part of the periodic review process referenced 

above, made a preliminary determination regarding the ongoing necessity of each of 

its existing rules in subchapter 15B. It made a preliminary determination that 14B 

NCAC 15B .1003 was a necessary rule, and also determined that there could be 

public interest in the rule. The Commission solicited public comment regarding the 

proposed classification of its existing rules. It received only one brief comment, 

which fully supported its proposed classification of 14B NCAC 15B .1003. Exhibit 

1. 
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7. Because 14B NCAC 15B .1003 was determined to be a necessary rule with 

potential public interest, it was required to be readopted through a rulemaking 

process. Walker Reagan was hired in 2017 as a Rulemaking Coordinator for the 

Commission, and he was directly involved in the readoption process. I understand 

that he may provide information about that process in his declaration. 

8. I regularly interact with people who have questions, comments, or concerns 

about the ABC Commission’s administrative rules. But apart from the current 

lawsuit, I have no recollection of any business or member of the regulated public 

ever contacting me to express a concern that 14B NCAC 15B .1003(a)(2) was vague, 

violated the First Amendment, or was otherwise unlawful. 

Label Approval and Appeals 

9. I am familiar with the process through which manufacturers submit labels to 

the Commission for approval, and the process through which any concerns about 

labels are addressed and resolved. 

10. Whether a label will be approved is initially a decision made by the staff of 

the Commission. However, if a manufacturer is dissatisfied with a decision made by 

staff, the manufacturer can appeal that decision to the Commission. The matter will 

be placed on the agenda for the Commission’s next monthly meeting, unless the 

request to appeal the decision arises less than two weeks before a monthly meeting, 

in which case – because the agenda has already been set and materials have been 

prepared – the matter will be placed on the agenda for the following monthly 

meeting. 
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11. At the monthly meeting, the Commission will hear the appeal. The 

Commission presides over the hearing. The Commission first recognizes a staff 

member to explain the controversy briefly and to provide the basis for the staff’s 

recommendation. Manufacturers are often represented by counsel during these 

hearings. The manufacturer’s attorney will then argue their side of the case to the 

Commission. They may reference legal authorities and may refer to prior decisions 

of the Commission in an effort to sway the Commission to their side. Any other 

interested parties may also be heard. The Commission votes and announces a 

decision at the conclusion of the hearing. 

12. I have worked with the legal staff of the Commission to identify label appeals 

to the Commission. We have reviewed the minutes for each meeting dating back to 

2013. During that time, there have only been two appeals involving the language in 

14B NCAC 15B .1003(a)(2) prohibiting labels that depict the use of alcoholic 

beverages in scenes that are “undignified, immodest, or in bad taste.” 

13. The first appeal was addressed at the Commission’s August 2019 meeting. It 

involved a label for “Polygamy Beer,” submitted by CANarchy, a Utah-based beer 

manufacturer. Staff recommended denial of the label because polygamy is unlawful 

in North Carolina, see N.C. Gen. Stat. § 14-183, and staff did not believe that a 

label should be approved that effectively promotes an unlawful activity. The 

Commission upheld the denial of the label.  

14. The second appeal was addressed at the Commission’s March 2021 meeting. 

It involved a label for “Fuck 2020” hard seltzer submitted by Sycamore Brewing 
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Company near the end of the previous year. Staff recommended denial of the label 

because of the expletive. After hearing from the manufacturer in defense of the 

label, and from the Executive Director of the Christian Action League of North 

Carolina, who stated that the use of the expletive in question was egregiously 

offensive to many and could be viewed as an assault on some citizens, the 

Commission upheld the denial of the label. 

15. A manufacturer who is dissatisfied with the Commission’s decision regarding 

a label may ask for review of the decision in the Office of Administrative Hearings. 

Neither CANarchy nor Sycamore Brewing Company sought judicial review of the 

Commission’s decisions. 

 

I declare under penalty of perjury that the foregoing is true and correct. 

This the 19th day of November, 2021. 

_________________________________ 

Renee C. Metz 
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Declaration of Walker Reagan 

 

I, WALKER REAGAN, declare: 

1.  I am over 18 years of age and have never been convicted of a crime involving 

fraud or dishonesty.  I am a Rulemaking Coordinator for the North Carolina Alcoholic Beverage 

Control Commission. I have served in that capacity since May 2017. My job includes reviewing 

and drafting rules for the Commission’s consideration, answering the public’s questions on the 

Commission’s rules, including its interpretations and applications thereof, shepherding rules 

through the rulemaking process, and working with the Rules Review Commission to facilitate 

the Commission’s review of the rules.  

2.  The rule currently codified at 14B NCAC 15B .1003 was originally enacted in 

1982. At that time, it was codified at 04 NCAC 02S .1005. The language at issue in this case – 

regarding labels that are “undignified, immodest, or in bad taste” – has been in the rule since its 

inception. In 1982, it was in 04 NCAC 02S .1005(a)(8). 

3.  In 2015, the rule was moved to its current location in Chapter 14B of the North 

Carolina Administrative Code. The reason for the recodification was that the ABC Commission 
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moved within State government, from the Department of Commerce to the Department of Public 

Safety. Rules falling under the Department of Commerce are codified in Chapter 04 of the 

Administrative Code, while rules falling under the Department of Public Safety are codified in 

Chapter 14B of the Administrative Code. 

4. Around that same time, the ABC Commission began a periodic review of all its 

administrative rules. I was not working for the ABC Commission at that time, but I am aware 

that N.C. Gen. Stat. §150B-21.3A requires every State agency that has promulgated 

administrative rules to review them periodically. I understand that first-hand details of the early 

stages of that process may be included in a separate declaration from Renee Metz. 

5. When I started working for the ABC Commission, the Commission had already 

determined that 14B NCAC 15B .1003 was a necessary rule that should be readopted. I worked 

on the readoption process. 

6.  During the readoption process, the proposed rule was published in the North 

Carolina Register as required by law, and the regulated public was invited to comment on the 

rule in writing and at a public hearing. The Commission periodically receives public comments 

during the rulemaking process. However, I have searched my files and they contain no written or 

public comments of any kind regarding 14B NCAC 15B .1003(a)(2). It is my practice to retain 

any written public comments that are received and share them with the Commission.  Any public 

comments made at a public hearing are included in the Commission’s public hearing meeting 

minutes.  No public comments were made at the public hearing on the entire Rule 14B NCAC 

15B .1003.  Only one written comment was received regarding 14B NCAC 15B .1003(a)(4).  

Therefore, I conclude that the Commission did not receive any comments on 14B NCAC 15B 

.1003(a)(2). 
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7.  The rule was approved by the Rules Review Commission. The Rules Review 

Commission can reject rules that it determines are not within the authority delegated to the 

agency by the General Assembly; are not clear and unambiguous; are not reasonably necessary 

to implement or interpret an enactment of the General Assembly or Congress, or a regulation of a 

federal agency; or are not adopted in accordance with Chapter 150B of the General Statutes. But 

it did not do so in this case.  The Rules Review Commission received no public comments on 

this rule. 

8.  In my role as Rulemaking Coordinator, I regularly interact with people who have 

questions, comments, or concerns about the ABC Commission’s administrative rules. But until 

Flying Dog filed its lawsuit, no business or member of the regulated public had ever contacted 

me to express a concern that 14B NCAC 15B .1003(a)(2) was vague, violated the First 

Amendment, or was otherwise unlawful.  

9.  I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed on this, the 19th day of November, 2021. 

 

____________________________ 

Walker Reagan 
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Name of Employee: Terrance Merriweather Position Number: 60080815

Classification Title: Deputy Secretary/Commissioner I Salary Grade or Banded Level: GN19

Working Title of Position: Deputy
Secretary/Commissioner I

Section / Unit: Office of the Secretary

Name of Immediate Supervisor: Alexander Guy Supervisor's Position Title and Number:

Work Schedule (i.e. Monday-Friday, rotating shifts,
etc.): M-F

Work Hours (i.e. 8:00 am-5:00 pm, etc.): 8:00am-
5:00pm

Report Generated: Monday November 22, 2021 09:03:05 AM (EST)

OFFICE OF STATE HUMAN RESOURCES
 POSITION DESCRIPTION FORM

     
 

 

 

 

Primary Purpose of the Organizational Unit: The Alcoholic Beverage Control Act approved by the
General Assembly of 1937 provided for the establishment of a State Board of Control consisting of a
Chairman and two associate members appointed by the Governor. The State Board of Control is today
known as the North Carolina Alcoholic Beverage Control Commission (ABC Commission) and has all the
powers and authority contained in the General Statutes 18B-203. The overall objective of the
Commission is to provide uniform control over the sale, purchase, transportation, manufacture,
advertising, consumption and possession of alcoholic beverages in the State. In addition to
administrating and regulating the laws established by the General Assembly, the Commission has the
authority to adopt, amend, and repeal rules to carry out its objective. Examples of duties include the: 1.
Issuance of all alcohol permits for commercial and retail activity; 2. Prosecution and imposing of
sanctions against permit holders that violate the ABC laws and the Commission rules; 3. Approval of all
alcoholic beverages products that are sold in the state and; 4. Oversight authority over county and
municipal ABC Boards in the state The ABC Commission is a self-supported agency with a special
operating fund that was created in 1982 for the purpose of carrying out its mission. The Commission
supports the State’s General Fund with deposits from collected fees and excise taxes.

 

Primary Purpose of the Position: This position is the Deputy Commissioner of the ABC Commission and
is responsible for providing strategic direction and leadership over all personnel functions of the ABC
Commission. The position is directly responsible for all budgetary matters and service contracts of the
agency. The position advises all tiers of the alcohol industry on Commission policy and serves as the
liaison between the Commission and the 170 local ABC boards in the state. The position answers
directly to the Chairman and leads the Commission’s executive leadership committee and works closely
with other members of the Commission, particularly the position’s counterpart in the Legal Division, in
advising the Chairman and the Commission on all matter coming before the Commission, specifically
the most complex matters, sensitive matters or matters of greatest public policy import. Additionally,
the position works closely with the directors within the Operations Division to ensure: 1) the orderly
and timely assignment of work; 2) adequate staffing on a case by case basis; 3) the highest quality final
work product; 4) training, development and continuing education of professionals; and 5) recruitment
and retention of professionals necessary to undertake the work of the Operations Division. In addition,
this position is the primary liaison to the Chairman and to the Commission from the Operations
Division and plays the key role for the Operations Division, working closely with the position’s
counterpart from the Legal Division, in advising the Chairman and the Commission on the most
complex matters, sensitive matters or matters of greatest public policy import and, ultimately, ensuring
the highest quality work product.

 

Changes in Responsibilities and/or Organizational Relationship Since the Position Was Last Classified
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Describe in detail the major functions of this position as well as the duties and responsibilities required
for each of those functions.  In the small left-hand column, indicate the percent of time the employee
spends in each functional element.  The percentage amounts should add up to 100%.  In addition,
please place an asterisk (*) next to each essential duty/function as defined by the Americans with
Disabilities Act.% 

 

Description of Work: 30 PRCNT Planning - Directs agency directors responsible for the varied functions
of an agency including the research, evaluation and resolution of complex and detailed issues
pertaining to applicable laws and regulations and investigating and resolving complaints/concerns
from consumers and regulated or associated entities. Position plans and directs the activities of
groups, assists in establishing agency policies and procedures, and applies applicable laws and
regulations. Designs the organizational structure for subordinate sections and allocates resources
among them. 40 PRCNT Directing and Organization - Directs executive, managerial, professional and
support staff in the accomplishment of tasks and acts with the full delegated authority of the Chairman
of the NC Alcoholic Beverage Control Commission. The work involves providing leadership in meeting
agency goals and objectives, resolving internal resource allocation and program integration issues,
representing the Commission with other government and legislative officials and performing related
tasks. The position functions as the top-ranking staff person for matters related to the agency. Key
responsibilities involve policy- and decision-making associated with Commission practices, procedures,
deliberations, and rulings, serves as a member of the senior management staff for ABC Commission
and is responsible for understanding the effect of alcohol industry trends and the impact of legislative
changes. Researches, identifies and recommends changes needed for legislative changes and rules.
The Deputy Commissioner may receive special assignments directly from the Chairman. Initiates
and/or participates on various special committees, task force assignments, etc. The incumbent attends
meetings on behalf of the Chairman and acts on their behalf at such meetings. 20 PRCNT Human
Resources - Establishes and maintains work standards that are high, but appropriate. Employs
standardized policies, practices, and procedures to help ensure attainment of performance standards.
Takes corrective action, as required, to address performance issues. Encourages employees to develop
internal methods for monitoring their work performance. Leads by example. Reviewing Work –
Supervises and monitors work of employees of the agency through informal feedback and consultation
on assignments and through the formal performance appraisal process. Counseling and Disciplining –
Oversees coaching, counseling, disciplining, and evaluation of agency’s employees. Manages and solves
problems as they arise based upon existing policies and procedures. Significant problems and difficult
situations that cannot be resolved collaboratively at the employee-manager level are referred to and
become the direct responsibility of this position for handling. Training – Plans and supports the
development of others using a competency-based system. Ensures that staff is properly trained, both
in terms of professional skills, subject matter coming before the Commission, and leadership
development. Oversees the training and development of staff. Observes and assesses work; provides
feedback and support, where needed; plans and supports employees in career development
opportunities. 10 PRCNT Financial Management - Participates as a member of the Commission’s
executive leadership committee in designing the overall organizational structure and in making
decisions regarding overall budgeting and resource allocation. Designs the organizational structure for
subordinate sections and allocates resources among them. Develops and manages the divisional
receipt-based budget, human resources, and physical resource allocation. Develops long range plans,
establishes priorities, and evaluates utilization and future needs. Analyzes and resolves budget, human
resources, and physical allocation problems. Overseas agency’s Division related current and projected
budgetary activities and needs.

 

Competencies, Knowledge, Skills and Abilities Required in this Position: • Thorough knowledge of the
ABC Commission, the Commission’s rules and regulations; Knowledge of Chapter 18B of the North
Carolina General Statues. • Ability to apply and interpret a variety of interrelated policies, procedures,
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and programs and to recommend and implement improvements and changes as necessary •
Knowledge of public policy formulation and implementation processes. • Ability to practice effective
communication techniques both orally and in writing and manage communication of difficult and/or
sensitive information and decisions. • Ability to plan, coordinate, and exercise good judgment in
appraising situations and making decisions. • Ability to manage, direct, supervise and evaluate all fiscal,
personnel, and program operations and activities. • Ability to work independently. • Management
prefers applicant possess ABC experience along with an in-depth knowledge of the NC ABC
Administrative Code and the operating procedures and processes of the NC ABC Commission and the
NC Rules Review Commission.

 

Education and Experience Required: Bachelor’s degree in accounting, business administration,
information systems, or other area that would provide a core curriculum in financial management or
information technology from an appropriately accredited institution; or Associate degree in a finance
or information technology field from an appropriately accredited institution and 2 years of experience;
or an equivalent combination of education and experience.

 What educational background is needed to perform these duties and responsibilities?  What kind of
work experience is needed?

 License or Certification Required by Statute or Regulation: N/A
Is a license or certificate required?  What kind and type?

______________________________________________                                                    
                     Employee's Signature/Title Date

 

______________________________________________                                                    
                     Supervisor's Signature/Title Date
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Supplemental Information to Assist Organizations
In their Compliance with the Americans with Disabilities Act (ADA)

 

CHECKLIST FOR
 PHYSICAL ACTIVITIES AND REQUIREMENTS, VISUAL ACUITY, AND

 WORKING CONDITIONS OF THE POSITION
  

1. The physical activity of this position
 

A. Climbing: Ascending or descending ladders, stairs, scaffolding, ramps, poles and the like, using feet and legs and/or hands and
arms.  Body agility is emphasized.   This factor is important if the amount and kind of climbing required exceeds that required for
ordinary locomotion. No

 

B. Balancing: Maintaining body equilibrium to prevent falling when walking, standing or crouching on narrow, slippery or
erratically moving surfaces.  This factor is important if the amount and kind of balancing exceeds that needed for ordinary
locomotion and maintenance of body equilibrium. No

 

C. Stooping: Bending body downward and forward by bending spine at the waist.  This factor is important if it occurs to a
considerable degree and requires full use of the lower extremities and back muscles. No

 

D. Kneeling:   Bending legs at knee to come to a rest on knee or knees. No
 

E. Crouching: Bending the body downward and forward by bending legs and spine. No
 

F. Crawling: Moving about on hands and knees or hands and feet. No
 

G. Reaching: Extending hand(s) and arm(s) in any direction. Yes
 

H. Standing: Particularly for sustained periods of time. No
 

I. Walking: Moving about on foot to accomplish tasks, particularly for long distances or moving from one work site to another. Yes
 

J. Pushing: Using upper extremities to press against something with steady force in order to thrust forward, downward or
outward. No

 

K. Pulling: Using upper extremities to exert force in order to drag, haul, or tug objects in a sustained motion. No
 

L. Lifting: Raising objects from a lower to a higher position or moving objects horizontally from position-to-position.  This factor is
important if it occurs to a considerable degree and requires the substantial use of the upper extremities and back muscles. No

 

M. Fingering: Picking, pinching, typing or otherwise working, primarily with fingers rather than with the whole hand or arm as in
handling. Yes

 

N. Grasping: Applying pressure to an object with the fingers and palm. Yes
 

O. Feeling: Perceiving attributes of objects, such as size, shape, temperature or texture by touching with skin, particularly that of
the fingertips. No

 

P. Talking: Expressing or exchanging ideas by means of the spoken word.  Those activities in which they must convey detailed or
important spoken instructions to other workers accurately, loudly or quickly. Yes

 

Q. Hearing: Perceiving the nature of sounds at normal speaking levels with or without correction.  Ability to receive detailed
information through oral communication, and to make fine discriminations in sound. Yes

 

R. Repetitive motions: Substantial movements (motions) of the wrists, hands, and/or fingers. Yes
 

S. Smelling: No
 

2. The physical requirements of this position: Sedentary work
 

A. Sedentary work: Exerting up to 10 pounds of force occasionally and/or a negligible amount of force frequently or constantly to
lift, carry, push, pull or otherwise move objects, including the human body.  Sedentary work involves sitting most of the time. 
Jobs are sedentary if walking and standing are required only occasionally and all other sedentary criteria are met.

 

B. Light work: Exerting up to 20 pounds of force occasionally and/or up to 20 pounds of force frequently, and/or a negligible
0115
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amount of force constantly to move objects.  If the use of arm and/or leg controls requires exertion of forces greater than that
for Sedentary Work and the worker sits most of the time, the job is rated for Light Work.

 

C. Medium work: Exerting up to 50 pounds of force occasionally, and/or up to 20 pounds of force frequently, and/or up to 10
pounds of force constantly to move objects.

 

D. Heavy work: Exerting up to 100 pounds of force occasionally, and/or up to 50 pounds of force frequently, and/or up to 10
pounds of force constantly to move objects.

 

E. Very heavy work: Exerting in excess of 100 pounds of force occasionally, and/or in excess of 50 pounds of force frequently
and/or in excess of 10 pounds of force constantly to move objects.

 

3. The visual acuity requirements including color, depth perception, and field of vision: A
 

A. The worker is required to have close visual acuity to perform an activity such as: preparing and analyzing data and figures,
transcribing; viewing a computer terminal; extensive reading; visual inspections involving small defects, small parts, and/or
operation of machines (including inspection); using measurement devices; and/or assembly or fabrication of parts at distances
close to the eyes.

 

B. The worker is required to have visual acuity to perform an activity such as : operated machines such as lathes, drill presses,
power saws and mills where the seeing job is at or within arm’s reach; performs mechanical or skilled trades tasks of a non-
repetitive nature such as carpenters, technicians, service people, plumbers, painters, mechanics, etc.

 

C. The worker is required to have visual acuity to operate motor vehicles or heavy equipments.
 

D. The worker is required to have visual acuity to determine the accuracy, neatness, and thoroughness of the work assigned (i.e.,
custodial, food services, general laborer, etc.)  Or to make general observations of facilities or structures (i.e., security guard,
inspection, etc.).

 

4. The conditions the worker will be subject to in this position:
 

A. The worker is subject to inside environmental conditions: Protection from weather conditions but not necessarily from
temperature changes. Yes

B. The worker is subject to outside environmental conditions: No effective protection from weather. No
 

C. The worker is subject to both environmental conditions: Activities occur inside and outside. No
 

D. The worker is subject to extreme cold: Temperatures typically below 12 degrees for periods of more than one hour. 
Consideration should be given to the effect of other environmental conditions such as wind and humidity. No

 

E. The worker is subject to extreme heat: Temperatures above 100 degrees for periods of more than one hour.  Consideration
should be given to the effect of other environmental conditions such as wind and humidity. No

 

F. The worker is subject to noise: There is sufficient noise to cause the worker to shout in order to be heard above the noise level.
No

 

G. The worker is subject to vibration: Exposure to oscillating movements of the extremities or whole body. No
 

H. The worker is subject to hazards: Includes a variety of physical conditions, such as proximity to moving mechanical parts,
moving vehicles, electrical current, working on scaffolding and high places, exposure to high heat or exposure to chemicals. No

 

I. The worker is subject to atmospheric conditions: One or more of the following conditions that affect the respiratory system of
the skin: Fumes, odors, dusts, mists, gases or poor ventilation. No

 

J. The worker is subject to oils: There is air and/or skin exposure to oils and other cutting fluids. No
 

K. The worker is required to wear respirator. No
 

L. The worker is frequently is in close quarters, crawl space, shafts, man holes, small enclosed rooms, small sewage and water
line pipes, and other areas which could cause claustrophobia. No

 

M. The worker is required to function in narrow aisles or passage ways. No
 

N. The worker is exposed to infectious diseases. No
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O. The worker is required to function around prisoners or mental patients No.

P. None: The worker is not substantially exposed to adverse environmental conditions (such as in typical office or administrative
work). Yes

 

Q. The worker is exposed to blood borne pathogens. No
 

R. Cognitive/Mental Capabilities:
 

     Comprehension:  Understand complex problems and collaborate to explore alternative solutions
 

     Organization:       Organize and prioritize individual work schedule to manage multiple tasks and/or projects
 

     Decision Making: Make decisions that have an impact on the immediate work unit’s operations and/or services
 

     Communication:  Communicate in-depth information for the purpose of interpreting and/or negotiating
 

 
__________________________________________                                                   

           Immediate Supervisor’s Signature / Date
 

__________________________________________                                                   
                   Employee’s Signature / Date

 

 __________________________________________                                                               
       Section or Division Manager’s Signature / Date
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ESSENTIAL JOB FUNCTIONS
 Title:

 

I have read, understand and can perform the essential functions of this job with or without an accommodation.
 

_________________________________________                 ______________________
                         (Applicant)                                                                        (Date)
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THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

CASE NO. 5:21-cv-343 

 

FLYING DOG BREWERY, LLC,   ) 

Plaintiff,       ) 

        ) 

v.        ) 

        ) 

THE NORTH CAROLINA ALCOHOLIC ) 

BEVERAGE CONTROL COMMISSION, ) 

ET AL.       )  

Defendants.      ) 

 

Declaration of Matthew Stemple  

1.  My name is Matthew Stemple. I am an Assistant Special Agent in 

Charge with North Carolina Alcohol Law Enforcement, or ALE. ALE is a 

state law enforcement agency that is a division of the North Carolina 

Department of Public Safety. ALE is the agency with the lead responsibility 

for enforcing the State’s alcoholic beverage control (ABC) laws and 

regulations. 

2. I have been employed with ALE since 2008. In addition to completing 

Basic Law Enforcement Training, ALE Special Agents are also required to 

complete an ALE Special Agent Academy. In the ALE Special Agent 

Academy, ALE Special Agents receive instruction in the enforcement of 

alcohol laws and regulations. ALE Special Agents also conduct annual in-

service training and other specialized training to remain current in our 

profession. 
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3. One of the major duties of ALE agents is inspecting retail premises 

that sell alcoholic beverages. This includes food businesses (most 

supermarkets and convenience stores), hotels, private bars, private clubs, 

restaurants, and other premises. Over the past 13 years I have conducted at 

least 1,770 retail inspections. During an inspection, I typically walk 

throughout the premises – for example, up and down the aisles of a store – 

looking at the alcoholic beverages to see whether or not they are authorized 

for sale in North Carolina, authorized to be sold under the permits held by 

the establishment, or is displayed or marketed in a way that violates North 

Carolina alcoholic beverage control (ABC) laws or regulations. Of course, I 

am also regularly present in supermarkets and other retail locations as a 

private citizen and customer. 

4. Based on the above experience, I am familiar with how malt beverages, 

wine, and other alcoholic beverages are packaged, displayed, and sold in 

North Carolina.  

5. Although some retail establishments have aisles or areas dedicated 

exclusively to alcoholic beverages, that is not legally required and many retail 

establishments do not display their products in that way. For example, in a 

convenience store, malt beverages and wine may be in a beverage cooler 

located next to another beverage cooler that contains soda or other beverages 
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that appeal to children. As a result, children may see the labels on alcoholic 

beverage containers. 

6. Even when alcoholic beverages are in a dedicated aisle or area, children 

may see their labels. Parents often shop with their children, and they may 

pass by aisles or areas containing alcoholic beverages, or parents may 

purchase alcoholic beverages for their own consumption while shopping with 

their children. In the course of my inspections of retail premises, it is common 

for me to see children with their parents in areas of the premises where 

alcoholic beverages are sold. 

 

I declare under penalty of perjury that the foregoing is true and correct. 

This the 23rd day of November, 2021. 

   
 

 

Matthew T. Stemple 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on this day, I electronically filed the Defendant’s Appendix to Local 

Civil Rule 56.1 Statement of Material Facts with the Clerk of the Court utilizing the CM/ECF 

system; this also constitutes service of the document under Local Civil Rule 5.1(e). I further certify 

that I have on this day, emailed said document to Plaintiff’s counsel, addressed as follows:  

     

 T. Greg Doucette 

 The Law Offices of T. Greg Doucette, PLLC 

 311 E. Main St. 

 Durham, NC 27701 

 greg@tgdlaw.com 

 

 W. Michael Boyer 

 Carolina Craft Legal 

 6502 Birkdale Dr. 

 Greensboro, NC 27410 

 michael@carolinacraftlegal.com 

 

 Marc J. Randazza 

 Randazza Legal Group, PLLC 

 2764 Lake Sahara Dr., Suite 109 

 Las Vegas, NV 89117 

 ecf@randazza.com  

         

 This the 23rd day of November, 2021. 

 

 

 

 /s/ Jeffrey B. Welty 

 Jeffrey B. Welty 

 Special Deputy Attorney General 
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