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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
UNITED CANNABIS PATIENTS AND
CAREGIVERS OF MAINE, DAWSON JULIA,
GREEN CURES, LLC and CHRISTIAN J.
RONEY,
Plaintiffs,
v.
MAINE DEPARTMENT OF ADMINISTRATIVE
AND FINANCIAL SERVICES, NPG, LLC d/b/a
WELLNESS CONNECTION, ET AL,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 1:20-CV-00388-NT

NPG, LLC d/b/a WELLNESS CONNECTION’S
MOTION TO DISMISS COMPLAINT
Plaintiffs already filed this lawsuit, and lost, in Maine Superior Court. The state
court (Stokes, J.) correctly decided that Plaintiffs had no valid cause of action, their
lawsuit raised serious separation of powers concerns, and they lacked standing to
challenge Maine’s decision not to enforce the unconstitutional residency requirement in
Maine’s Marijuana Legalization Act. See United Cannabis Patients & Caregivers of
Maine, et al. v. Dep’t of Admin. and Fin. Servs., et al., Docket No. CV-2020-73 (Me.
Super. Ct. Aug. 21, 2020), attached as Exhibit A. This complaint fails too, for those
same reasons, but also because res judicata bars Plaintiffs from refiling their claims in
federal court; because the Eleventh Amendment prevents the federal court from hearing
Plaintiffs’ claims, see Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89 (1984);
and because the declaratory judgment requested by Plaintiffs would not serve any
tangible purpose and therefore does not present a claim that is ripe for review. For this
host of reasons, Party-in-interest/Defendant NPG, LLC d/b/a Wellness Connection
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(“Wellness Connection”) moves to dismiss the complaint filed by Plaintiffs United
Cannabis Patients and Caregivers of Maine, Dawson Julia, Green Cures, LLC and
Christian J. Roney (collectively “United Cannabis”).
BACKGROUND
On March 20, 2020, Wellness Connection filed a lawsuit in this Court against the
Maine Department of Administrative and Financial Services and Commissioner
Figueroa (together, the “Department”) challenging the constitutionality of the residency
requirement in Maine’s Marijuana Legalization Act. See NPG, LLC, et al. v. Dep’t of
Admin. & Fin. Servs., et al., Civil Action No. 1:20-cv-00107-NT. After the Department
was advised that the residency requirement was subject to significant constitutional
challenges that it would likely not withstand, the Department agreed not to enforce it.
Because this decision resolved all the issues raised in Wellness Connection’s lawsuit, the
parties stipulated to dismissal of the lawsuit. See Stipulation of Dismissal, NPG, LLC, et
al. v. Dep’t of Admin. and Fin. Servs., et al., Civil Action No. 1:20-cv-00107-NT (filed
May 11, 2020).
On May 28, 2020, three of the four plaintiffs in this case (Dawson Julia, Christian
Roney and United Cannabis Patients and Caregivers of Maine) filed a complaint for
declaratory judgment in Maine Superior Court against the Maine Department of
Administrative and Financial Services and Commissioner Figueroa, which is attached as
Exhibit B. That complaint asked for a declaratory judgment and an injunction
requiring the Department to enforce the residency requirement in Maine’s Marijuana
Legalization Act. Id. Wellness Connection intervened in that lawsuit, see Exhibit A,
and, along with the Department, moved to dismiss the complaint. After hearing oral
argument from the Department, United Cannabis, and Wellness Connection, on August
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21, 2020, Justice Stokes dismissed the complaint for failure to state a claim, for lack of
standing, and over concerns regarding separation of powers and the authority of the
courts to provide the requested relief. Id. United Cannabis appealed the trial court’s
decision to the Law Court, and that appeal is still pending.
Apparently undeterred by the Superior Court’s treatment of its claims, United
Cannabis has filed this lawsuit in federal court and another lawsuit in Maine Superior
Court, both of which again challenge the Department’s decision not to enforce the
residency requirement. The new state court complaint, attached as Exhibit C, appeals
the Department’s issuance of licenses to non-residents and is identical to counts II –
VIII of the Complaint in this case.1
As explained below, United Cannabis’ claims in this case (and the new state court
action) are nearly identical to their claims in the Maine Superior Court already decided
by Justice Stokes, with each of these lawsuits ultimately asking a court to require the
Department to enforce the residency requirement in Maine’s Marijuana Legalization
Act. United Cannabis’ federal lawsuit should be dismissed, just like their lawsuit in state
court.
ARGUMENT
A. Res judicata requires dismissal of the claims by Roney, Julia and
United Cannabis.
Because three of the four plaintiffs here already brought their claims in state
court and lost, they are precluded from bringing them again in federal court. Both the
state court complaint and the federal court complaint ask for a judgment compelling the

Before amending the new state court complaint to name Wellness Connection, plaintiffs filed a
motion to stay that action pending the outcome of this lawsuit.
1
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Department to enforce the residency requirement in Maine’s Marijuana Legalization
Act. This alone is reason to dismiss the claims of Roney, Julia and United Cannabis
Patients and Caregivers of Maine.
In analyzing res judicata, this court must look to the practice of the Maine
judiciary. By federal statute, “judicial proceedings of any court of any . . . State . . . shall
have the same full faith and credit in every court within the United States . . . as they
have by law or usage in the courts of such State.” 28 U.S.C. § 1738. This statute
“requires federal courts to give the same preclusive effect to state court judgments that
those judgments would be given in the courts of the State from which the judgments
emerged.” Kremer v. Chemical Constr. Corp., 456 U.S. 461 (1982).
The Law Court has explained that “[t]he doctrine of res judicata . . . is a courtmade collection of rules designed to ensure that the same matter will not be litigated
more than once.” Beegan v. Schmidt, 451 A.2d 642, 643-44 (Me. 1982). The doctrine
“prohibits relitigation of an entire cause of action between the same parties or their
privies, once a valid final judgment has been rendered in an earlier suit on the same
cause of action.” Id. at 644. The bottom line is that “what was considered . . . in the first
action cannot form the basis of a subsequent action.” Id. at 644.
To determine whether, under Maine law, res judicata bars United Cannabis’
claims in this lawsuit, the Court should “apply a transactional test, examining the
aggregate of connected operative facts that can be handled together conveniently for
purposes of trial to determine if they were founded upon the same transaction, arose out
of the same nucleus of operative facts, and sought redress for essentially the same basic
wrong.” Portland Water Dist. v. Town of Standish, 2008 ME 23, ¶ 8, 940 A.2d 1097.
Using this transactional test, the Court should dismiss the claims here if “(1) the same

4

Case 1:20-cv-00388-NT Document 24 Filed 12/01/20 Page 5 of 12

PageID #: 176

parties or their privies were involved in both actions; (2) a valid final judgment was
entered in the prior action; and (3) the matters presented for the decision in the second
action were, or might have been litigated in the first action.” Id.
Walking through this three-part test, the first prong is satisfied because the
Superior Court complaint includes three of the four plaintiffs in this lawsuit (Roney,
Julia and United Cannabis) and includes the Department and Wellness Connection as
defendants.2 As to the second prong, the Superior Court issued a valid final judgment
when it dismissed the complaint in August . See Bartlett v. Pullen, 586 A.2d 1263, 1265
(Me. 1991) (“The general rule is that a judgment is final for purposes of res judicata
despite the pendency of an appeal”).
The third prong of the res judicata analysis is also satisfied because United
Cannabis’ claims for declaratory and injunctive relief in this lawsuit are nearly identical
to the claims Justice Stokes dismissed in state court earlier this year. In general terms,
both lawsuits ask the court to require the Department to enforce the residency
requirement. More specifically, the complaint pending before this Court asks for a
declaration that the residency requirement “does not offend the Dormant Commerce
Clause, or any provision of the United States Constitution” (Pl.’s Compl. at p. 15), and
for the Court to “enjoin the Department…from issuing any adult-use marijuana license
to any entity in violation of the Residency Requirement.” Id. at p. 23. United Cannabis’

This complaint includes one additional plaintiff and a number of additional defendants, but
this does not change the analysis because “the defense of res judicata is not avoided by joinder”
of new plaintiffs. Bethesda Lutheran Homes & Servs., Inc. v. Born, 238 F.3d 853, 857 (7th Cir.
2001) (res judicata required dismissal because parties who “were plaintiffs in the first
suit…cannot avoid the bar of res judicata by bringing in additional plaintiffs” and new additional
plaintiffs did not have a concrete stake in the litigation anyway).
2

.
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state court complaint asked for virtually the same thing; namely a declaration that the
Department “must enforce the Residency Requirement” because “no court of competent
jurisdiction has issued a judgment declaring the Residency Requirement unlawful” (see
Ex. B at 8), and an injunction to prevent the Department “from issuing any marijuana
license to any non-resident.” Id. at 8. The Superior Court already denied United
Cannabis’ claims for declaratory and injunctive relief relating to the residency
requirement, so these claims cannot be resurrected here.
Aside from its claims for declaratory and injunctive relief, United Cannabis also
challenges the Department’s issuance of adult use cannabis licenses to NPG, LLC and
several other entities See Pl.’s Compl. at Counts II – VIII. The sole ground for each of
these claims is that NPG, LLC and the other companies that received licenses do not (or
might not) comply with the residency requirement. See e.g. Pl.’s Compl. ¶ 121 (“The
Department violated state law when it issued active marijuana establishment licenses to
NPG, LLC…with actual knowledge that NPG, LLC failed to comply with the Residency
Requirement”). Because these claims are wholly dependent on United Cannabis’
contention that the Department must enforce the residency requirement, a contention
that the Superior Court already rejected, these claims are also precluded by res judicata.
See Norton v. Town of Long Island, 2005 ME 109, ¶ 18, 993 A.2d 889 (when two cases
present the same aggregate of connected operative facts, “the newly pleaded claim is
precluded even if the latest suit relies on a legal theory not advanced in the first case,
seeks different relief than that sought in the first case, or involves evidence different
from the evidence relevant to the first case”).
It would be odd, and contrary to the “concern for judicial economy” and “fairness
to litigants” underlying the doctrine of res judicata, Schmidt, 451 A.2d at 646, if United
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Cannabis could first challenge the Department’s decision not to enforce the residency
requirement, and then, after losing that case, continue to bring individual challenges
based on the very same legal theory each time the Department issues a new license to a
non-resident. The Court should dismiss these challenges along with the claims for
declaratory judgment and injunctive relief.
B. Maine’s sovereign immunity requires dismissal of the complaint.
The Eleventh Amendment formalizes the doctrine of sovereign immunity and the
principal that “a state may not be sued without its consent.” Ex Parte State of New York
No. 1, 256 U.S. 490, 497 (1921). This principal requires dismissal of United Cannabis’
claims, because the Court has no authority to do what United Cannabis asks. A federal
court cannot require the Department to enforce the residency requirement, either
generally or in the context of specific applicants for adult use marijuana licenses.
The residency requirement is a state law, and the Supreme Court has said that “it
is difficult to think of a greater intrusion on state sovereignty than when a federal court
instructs state officials on how to conform their conduct to state law. Such a result
conflicts directly with the principles of federalism that underlie the Eleventh
Amendment.” Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 106 (1984);
Cuesnongle v. Ramos, 835 F.2d 1486, 1496 (1st Cir. 1987) (“In Pennhurst…the Supreme
Court decided that sovereign immunity prohibits federal courts from ordering state
officials to conform their conduct to state law”); O’Brien v. Massachusetts Bay Transp.
Auth., 162 F.3d 40, 44 (1st Cir. 1998) (“It is not the proper purview of a federal court to
supervise the state officials’ compliance with state law”).
Each of United Cannabis’ nine counts asks the Court to instruct the Department
to enforce the residency requirement. Counts II through IX do so explicitly by asking
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the Court to mandate the manner in which the Department licenses adult use marijuana
businesses and administers the residency requirement. These claims are obviously
improper under Pennhurst. Count I, brought pursuant to the federal Declaratory
Judgment Act, is slightly different, framed as a question of federal law: does the
residency requirement violate the dormant Commerce Clause, or not? Of course, if the
Court answers this question and stops there, it would be issuing an advisory opinion
that would have no direct legal effect on anyone, since the state is not enforcing the
residency requirement and the residency requirement doesn’t apply to Plaintiffs
anyway. This is explained further below. Regardless, the complaint seems to be asking
the Court to go one step further and not only declare the residency requirement
constitutional, but also require the Department to enforce the state law. This is apparent
from the body of Count I, where United Cannabis contends that it has standing under
the federal Declaratory Judgment Act because it is “seeking lawful enforcement of
Maine law.” Pl.’s Compl. ¶ 71. As outlined above, under Pennhurst this Court cannot
require the Department to enforce Maine law. Count I should be dismissed for this
reason too.
United Cannabis may argue that Maine has consented to suit in federal court and
waived its sovereign immunity. The Supreme Court has acknowledged that “[a]
Sovereign’s immunity may be waived, and the Court consistently has held that a State
may consent to suit against it in federal court.” Pennhurst, 465 U.S. at 99. But this
acknowledgment came with a warning: “We have insisted, however, that the State’s
consent be unequivocally expressed.” Id. There is no indication whatsoever that Maine
has consented to suit in federal court for any of United Cannabis’ claims. United
Cannabis relies on the Maine Administrative Procedures Act (MAPA), 5 MRS § 8001, for
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Counts II – XIII of its complaint. But the MAPA vests exclusive jurisdiction in the
Maine Superior Court to hear administrative appeals. See 5 MRS § 11001 (“[A]ny person
who is aggrieved by final agency actions shall be entitled to judicial review thereof in the
Superior Court”). Because Maine has not “unequivocally expressed” its consent to suit
in federal court under the MAPA, the statutory requirement that these claims be
brought in Maine Superior Court is yet another reason to dismiss Counts II – XIII.3 The
same goes for Counts I (declaratory judgment) and IX (injunctive relief), neither of
which cites any state law that could possibly waive Maine’s sovereign immunity.
C. The declaration requested by United Cannabis, that the residency
requirement is constitutional, would be pointless.
To the extent United Cannabis is asking the Court to declare Maine’s residency
requirement constitutional, it is asking the Court to conduct a purely academic exercise
of no legal consequence. This is because Maine is not currently enforcing the residency
requirement, and a declaration that the residency requirement is constitutional or
unconstitutional would not require it to do so. Put differently, such a declaration would
be pointless. This means that, at a minimum, the claim is not ripe.
Federal courts do not issue advisory opinions, in the form of declaratory
judgments or otherwise. “For adjudication of constitutional issues concrete legal issues,
presented in actual cases, not abstractions are requisite. This is true of declaratory
judgments as any other field.” Golden v. Zwickler, 394 U.S. 103, 108 (1969). A federal
United Cannabis states that the Court has supplemental jurisdiction over the MAPA claims
under 28 USC § 1367(a). Pl.’s Compl. ¶ 7. But this federal statute does not upset the Pennhurst
requirement that a state must expressly consent to suit in federal court, and does nothing to
change the fact that Maine has not consented to the types of claims brought by United Cannabis,
including its MAPA claims. See, e.g., Warren v. Maine State Prison, 490 F. Supp. 2d 9, 12 n. 1
(D. Me. 2007) (rejecting § 1367 claim to supplemental jurisdiction because “to the extent the
Complaint can be construed to state a tort claim against the Prison, there is no allegation that
the state of Maine has waived its Eleventh Amendment immunity”).
3
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court may only determine whether a statute is constitutional if doing so will “adjudge
the legal rights of litigants in actual controversies.” Id. at 108. An actual controversy
must be one that “admits of specific relief through a decree of conclusive character.”
Aetna Life Ins. Co. of Hartford, Conn. v. Haworth, 300 U.S. 227, 240 (1937). In the
absence of an actual controversy, a declaratory judgment claim is not ripe for judicial
review. See Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967).
In order to determine whether a declaratory judgment action presents an actual
controversy and is ripe for judicial decision, the First Circuit looks, inter alia, at “the
hardship to the parties that would result from a refusal to consider granting relief.”
State of R.I. v. Narragansett Indian Tribe, 19 F.3d 685, 693 (1st Cir. 1994)(two-part test
to determine whether a declaratory judgment action is ripe looks at fitness for review
and hardship). This inquiry requires the court to determine “whether granting relief
would serve a useful purpose, or, put another way, whether the sought-after declaration
would be of practical assistance in setting the underlying controversy to rest.” Id.
Hardship that might be avoided if a declaration is issued, depending on a series of
contingencies, is generally not enough to justify a finding of ripeness. See Ernst & Young
v. Depositors Econ. Prot. Corp., 45 F.3d 530, 540-41 (1st Cir. 1995) (finding insufficient
hardship “given the stretched chain of events that must transpire before the Act can
harm plaintiff, and the speculative nature of many of those events”).
In this case, the declaration requested by United Cannabis would have zero direct
effect on anyone. United Cannabis’ real concern is that the Department is not enforcing
the residency requirement to exclude non-residents from Maine’s adult use cannabis
market. There is no reason to believe that the declaration requested by United Cannabis
would change this. Even if the Court did declare the residency requirement
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constitutional, it would still be up to the Department to decide whether or not to enforce
the law against future applicants. Under Pennhurst, this Court could not mandate such
enforcement. Though the requested declaration may weigh in favor of enforcing the
residency requirement in the future, other factors—such as the many licenses issued to
non-residents to date and the potential confusion of applicants if the state reversed
course—could have the opposite effect. Even if the Department did resume enforcing the
residency requirement, there is no reason to expect that this would affect plaintiffs (all
of whom are residents) one way or another.4 The bottom line is that the requested
declaration would only help United Cannabis if a “speculative” and “stretched chain of
events” were to ensue. Ernst & Young, 45 F.3d at 541. Because the declaratory
judgment requested by plaintiffs would not “serve a useful purpose,” this claim should
be dismissed. See Narragansett Indian Tribe, 19 F.3d at 695.
CONCLUSION
For at least the multitude of reasons set forth above, Wellness Connections
respectfully requests that this Court dismiss the Complaint.
___/s/ Matthew Warner_____________
Matthew Warner, Maine Bar No. 4823
Alexandra A. Harriman, Maine Bar No. 6172
Attorneys for NPG, LLC d/b/a Wellness
Connection
Preti Flaherty Beliveau & Pachios LLP
One City Center
P.O. Box 9546
The alleged harm to all four Plaintiffs from non-enforcement of the residency requirement is
entirely speculative, because Plaintiffs are Maine residents. Even for Green Cures, LLC, the only
Plaintiff that is actually a participant in the adult use market, it is speculative that allowing nonresidents to own more than 49 percent of an adult use marijuana business actually causes any
harm to other members of that industry. The speculative nature of their alleged injury means
that Plaintiffs also lack standing, yet another reason for dismissal. See Lujan v. Defs. of Wildlife,
504 U.S. 555, 561 (1992) (in order to have standing “it must be likely, as opposed to merely
speculative, that the injury will be redressed by a favorable decision”).
4
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Portland, ME 04112-9546
207.791.3000
mwarner@preti.com
aharriman@preti.com
December 1, 2020
CERTIFICATE OF SERVICE
I hereby certify that on December 1, 2020, I electronically filed the Motion to
Dismiss with the Clerk of Court using the CM/ECF system, which will send notification of
such filing to all counsel of record.
__/s/ Matthew Warner___________
Matthew S. Warner, Maine Bar No. 4823
Attorney for NPG, LLC d/b/a Wellness
Connection
Preti Flaherty Beliveau & Pachios LLP
One City Center
P.O. Box 9546
Portland, ME 04112-9546
207.791.3000
mwarner@preti.com
December 1, 2020
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-2020-73

STATE OF MAINE
KENNEBEC,SS.

UNITED CANNABIS PATIENTS
AND CAREGIVERS OF MAINE,
DAWSON JULIA and CHRISTIAN
J. RONEY,
Plaintiffs
DECISION

V.
MAINE DEPARTMENT OF
ADMINISTRATIVE AND FINANCIAL
SERVICES and KIRSTEN FIGUEROA
Commissioner,
Defendants
and
NPG,LLC d/b/a WELLNESS
CONNECTION,
Intervenor
INTRODUCTION

United Cannabis Patients and Caregivers of Maine (United Cannabis),
Dawson Julia and Christian Roney have sued the Department of Administrative and
Financial Services and its Commissioner, Kirsten Figueroa (hereinafter the Department),
asking the court to:(1) declare that the Department"must" enforce the durational residency
requirement in Maine's Marijuana Legalization Act (28-B M.R.S. § 202(2)), and; (2)
enjoin the Department from issuing licenses under the Act to applicants that do not met the
residency requirement. The Plaintiffs also seek a temporary restraining order and/or a
preliminary injunction. The Department has moved to dismiss the complaint on the basis
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that the court lacks subject-matter jurisdiction and the Plaintiffs lack standing. NPG LLC,
d/b/a Wellness Connection has moved to be joined or to intervene as a defendant, which
motion the Plaintiffs oppose. Wellness Connection has also filed a motion to dismiss as
its responsive pleading.
Briefing on the motions was completed on July 31,2020 and oral argument was held
via video on August 10, 2020. For the reasons explained below, the court: (1) grants
Wellness Connection's motion to be joined and/or to intervene as a defendant;(2) grants
the motions to dismiss filed by the Department and Wellness Connection, and; (3)
dismisses the motion for a TRO/ Preliminary Injunction as moot.
FACTUAL CONTEXT
The allegations in the complaint are summarized below.
The Legislature has enacted the Marijuana Legalization Act — 28-B M.R.S. §§ 101
et. seq. Section 202 of the Act sets forth the general licensing criteria for anyone applying
for a license to operate an adult-use marijuana establishment. The law provides that an
applicant for a license "must meet each of the following requirements . . . ." Among those
requirements is that the applicant, if a natural person, be a "resident." If the applicant is a
business entity:
A. Every officer, director, manager and general partner of the business
entity must be a natural person who is a resident; and
B. A majority of the shares, membership interests, partnership interests
or other equity ownership interests as applicable to the business
entity must be held or owned by natural persons who are residents
or business entities whose owners are all natural persons who are
residents.
28-B M.R.S. § 202(2),
The term "resident" is defined as a natural person who is domiciled in the State of
Maine, maintains a permanent place of abode here, spends more that 183 days a year here
and "[h]as filed a resident individual income tax return in this State . . . in each of the 4
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years prior to the year in which the person files an application for licensure . . . ." 28-B
M.R.S. § 102(48):
The Department is the state agency responsible for reviewing license applications
and issuing or denying conditional and active licenses in accordance with the statutory
criteria and any rules adopted by it. 28-B M.R.S. §§ 201, 205 & 804. The Department
has, in fact, promulgated final rules that became effective in late 2019. The rules, as
adopted, incorporate the residency requirement set forth in the legislation. See 18-691
C.M.R. chl, § 2.3.1(B) — Adult Use Marijuana Program.
United Cannabis is a non-profit corporation whose members are all residents of the
State of Maine. Dawson Julia is a resident of the state and is a licensed medical caregiver
who operates a medical marijuana store in Unity. Christian Roney is a resident of Maine
who has applied for an adult-use marijuana license in accordance with the Marijuana
Legalization Act and the rules adopted thereunder.
On March 20,2020, NPG LLC,d/b/a Wellness Connection commenced suit against
the Department and the Commissioner in the United States District Court for the District
of Maine, challenging the constitutionality of the residency requirement under the
Marijuana Legalization Act and seeking an injunction to enjoin enforcement of it. See
NPG LLC v. DAFS,Docket No. 1:20-cv-00107-NT(D. Me.). On May 11,2020,the parties
to the federal lawsuit filed a Stipulation of Dismissal without prejudice, which reads as
follows:
The defendants have been advised by the Attorney General that the
Maine Marijuana Legalization Act's residency requirement,28-B M.R.S. sec.
202(2)(the "Residency Requirement"),is subject to significant constitutional
challenges and is not likely to withstand such challenges. The Attorney
General thus does not intend to defend the Residency Requirement, given the
constitutional issues raised in this lawsuit. Accordingly, the defendants will

28-B M.R.S. § 102(48)(A), requiring the filing of income tax returns in the 4 years prior to the year of
application, is repealed on June 1,2021.
3
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not be enforcing the Residency Requirement or any agency rules, regulations
or guidance which enforce or implement the Residency Requirement.
On the same day, May 11, 2020, the Office of Marijuana Policy(OMP) within the
Department, issued a press release announcing that "it will cease enforcement of the State
of Maine's adult use marijuana program residency requirements."

In making this

announcement, the Department and OMP also signaled that they would introduce
legislation to remove the residency requirement from state law."Once that step is complete,
OMP will amend its administrative rule to align it with the underlying statute."
On May 29, 2020, after the federal lawsuit was dismissed by stipulation of the
parties, this action was commenced against DAFS and Commissioner Figueroa. The
complaint in this action is brought in two counts, one for Declaratory Judgment"(Count I)
and the other for "Injunctive Relief"(Count II). The complaint seeks an order from this
court: (1) declaring that, notwithstanding the "Stipulation of Dismissal" in the federal
lawsuit and the Department's stated intention not to enforce the residency requirement, the
Department is under a legal obligation to enforce that requirement, and;(2) enjoining the
Department from issuing any licenses under the Marijuana Legalization Act to an applicant
who does not meet the residency requirement.
On June 26, 2020, NPG, LLC d/b/a Wellness Connection moved to be joined as a
defendant or to intervene.
I.

The Motion to be Joined or to Intervene

The court is satisfied that the motion to intervene pursuant to M.R.Civ.P. 24(a)
should be granted. M.R. Civ. P. 24(a) addresses the issue of intervention as a matter of
right. It provides as follows:
Upon timely application anyone shall be permitted to intervene in an action:
(1) when a statute confers an unconditional right to intervene; or(2) when the
applicant claims an interest relating to the property or transaction which is the
subject of the action and the applicant is so situated that the disposition of the
4
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action may as a practical matter impair or impede the applicant's ability to
protect that interest, unless the applicant's interest is adequately represented
by existing parties.
Rule 24(a) is based upon language from W.H. Glover Co. v. Smith, 126 Me. 397,
138 A.770,772(1927), that "[i]ntervention may be claimed as a right when the intervener
`will either gain or lose by the direct legal operation and effect of the judgment.'"(citation
omitted). See generally C. Harvey, 3 Maine Civil Practice § 24.1 at 605 (3d, 2011). An
applicant for intervention as of right must meet four requirements:(1) a timely application
for intervention; (2) a demonstrated interest relating to the property or transaction that
forms the basis of the ongoing action;(3) a satisfactory showing that the disposition of the
action threatens to create a practical impairment or impediment to its ability to protect that
interest, and;(4) a satisfactory showing that existing parties may not adequately represent
that interest. Public Service Co. v. Patch, 136 F.3d 197, 204 (1st Cir. 1998).
Here, Wellness Connection was the plaintiff in the federal litigation that led to the
decision of the Office of the Attorney General and the Department to agree not to enforce
the residency requirement because of concerns that it was unconstitutional under the
"dormant" Commerce Clause? The wellness Connection achieved what it wanted out of
the federal litigation, namely, an agreement by state officials not to enforce the residency
requirement That achievement has been placed at risk with the filing of this lawsuit in state
court. Wellness Connection has something to lose or gain by whatever judgment may
emanate from this court. Moreover, the court is satisfied that the interests of Wellness
The most recent case addressing the "dormant" Commerce Clause, and the one that was relied upon by
the Attorney General in advising DAFS and the Commissioner is Tenn. Wine & Spirits Retailers Ass'n
U.S._,139 S.Ct. 2449(2019).
v. Thomas,
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Connection are not necessarily the same as those of the Department, and it is necessary for
it to intervene and participate in this case to protect its own interests.
The motion of NPG LLC d/b/a Wellness Connection to intervene as a matter of right
under Rule 24(a) will be granted.
II.

The Motions to Dismiss

The Department has moved to dismiss the complaint on the basis that the Plaintiffs have
failed to assert a valid cause of action and because they lack standing to bring this action.
Wellness Connection has also moved to dismiss the complaint on the ground that the
Plaintiffs lack standing.
A. The Necessity for a Cause of Action
The Plaintiffs insist that they may bring their complaint pursuant to the
Declaratory Judgments Act, which provides in pertinent part:
Any person interested under a deed, will, written contract or other
writings constituting a contract, or whose rights, status or other legal relations
are affected by a statute, municipal ordinance, contract or franchise may have
determined any question of construction or validity arising under the
instrument, statute, ordinance, contract or franchise and obtain a declaration
of rights, status or other legal relations thereunder.
14 M.R.S. § 5954.
The Maine Law Court has been consistently clear that the Declaratory Judgments
Act is a remedial statute that does not establish a new cause of action. Rather, relief under
the Declaratory Judgments Act is available provided a valid cause of action otherwise
exists and the other conditions for the court to exercise jurisdiction are present. See
Hodgdon v. Campbell, 411 A.2d 667, 669 (Me. 1980) ("The statute [Declaratory
Judgments Act] does not create a new cause of action; its purpose is 'to provide a more
adequate and flexible remedy in cases where jurisdiction already exists.'). While the Law
Court has sanctioned so-called "anticipatory challenges" under the Declaratory Judgments
Act, "to seek clarification of the applicability of laws, ordinances, and administrative
regulations to impending projects," all the requirements for a justiciable controversy must
6
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also be present, including the basis for a cause of action separate from the Declaratory
Judgments Act itself. See Sold, Inc. v. Town of Gorham,2005 ME 24,55 14-15,868 A.2d
172. See also Paul v. Town ofLiberty, 2016 ME 173, q 20, 151 A.3d 924.
In this case, the Plaintiffs have pointed only to the Declaratory Judgments Act as the
alleged basis for their cause of action. No other statute purports to provide a cause of action
for these Plaintiffs. While 28-B M.R.S.§ 206 provides for an appeal pursuant to the Maine
Administrative Procedures Act from the denial of a license by the Department, nothing in
the Marijuana Legalization Act, or any other provision of law, provides for a cause of
action for anyone, including these Plaintiffs, to seek and obtain declaratory and/or
injunctive relief mandating enforcement of the residency requirement by the Department.
Stated simply, without a separate cause of action to bring their claims, the Plaintiffs may
not use the Declaratory Judgments Act to confer jurisdiction on the court where it does not
otherwise exist.
B.

Do the Plaintiffs Have Standing?

The Law Court has instructed that Maine's standing jurisprudence is "prudential,
rather than constitutional" because our state constitution does not contain a "case or
controversy" requirement. Roop v. City of Belfast, 2007 ME 32,5 7,915 A.2d 966. "The
gist of the question of standing is whether the party seeking review has a sufficient personal
stake in a justiciable controversy to assure the existence of that concrete adverseness that
facilitates diligent development of the legal issues presented." Halfway House,Inc. v. City
ofPortland,670 A.2d 1377, 1380(Me. 1996).
There is not a fixed "formula" for deciding standing in Maine and courts look to the
gravamen of the complaint to make that determination. Roy v. City of Augusta, 414 A.2d
215, 217 (Me. 1980); Walsh v. City of Brewer, 315 A.2d 200, 205 (Me. 1974). Because
Maine's approach to standing is somewhat flexible, it can have "a plurality of meanings."
Walsh, 315 A.2d at 205. Nevertheless, as a general proposition a plaintiff must have a
sufficient direct and personal concrete injury distinct from that of the public at large. Buck
7
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v. Town of Yarmouth, 402 A.2d 860, 861 (Me. 1979). A mere generalized interest in a
problem is not enough to confer standing. The particularized injury must be sufficiently
concrete and definite — not hypothetical or speculative. Varney v. Look, 377 A.2d 81, 83
(Me. 1977).
The only injury identified by the Plaintiffs is the loss of the economic advantage they
claim the Legislature intended to confer on Maine residents by means of the "residency
requirement." In other words, the Plaintiffs assert that they will suffer an economic injury
because of competition from non-residents who are granted licenses under the Marijuana
Legalization Act, notwithstanding the prohibition on the issuance of such licenses in the
law. But that type of generalized harm is speculative at best, and is not particularized to
these Plaintiffs.

Indeed, according to the Plaintiffs' argument, all Maine residents

potentially suffer the same "injury" from out-of-state competition.
The cases relied on by the Plaintiffs are distinguishable. In Halfway House v. City
of Portland, the Court found that Pharos House, which was in the business of operating
pre-release facilities, had standing to challenge a city ordinance that banned all such
privately owned facilities anywhere in the city. The ordinance directly affected the ability
of Pharos House to expand anywhere in the city. 670 A.2d at 1381.
In Bradbury Memorial Nursing Home v. Tall Pines Manor Associates, the Court
held that a nursing home operator had standing to challenge the issuance of a certificate of
need for another nursing home in the same geographical area. The Law Court noted that
the very purpose of the certificate of need legislation was to regulate the distribution of
health care facilities in order to avoid duplication and wasted capital expenditures. "The
Act reflects a legislative purpose to regulate competitive interests, and thus an injured
competitor has standing to require compliance with the law." 485 A.2d at 638.
Neither Halfway House nor Bradbury Memorial support standing for these
Plaintiffs. In both of those cases,the plaintiff was able to demonstrate a particularized and
direct injury. No such particularized harm has been shown here.
8
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Separation of Powers Considerations
Finally, the court is concerned that this litigation may involve delicate separation of
powers considerations. The Legislature has enacted a law and has directed the Executive
Department of State Government, through DAFS, to enforce that law. The Attorney
General, a constitutional officer, has advised the Department that its enforcement of the
residency requirement is, most likely, unconstitutional. The Plaintiffs are essentially
seeking an order from this court that the Executive Department must enforce the
Legislature's enactment, regardless of the probable invalidity of that law.
In the court's view, the Judicial Department of State Government must be cautious
in becoming involved in a dispute of this nature. The Executive Department is responsible
for executing the laws as enacted by the Legislature, but it is also responsible for
safeguarding the State's limited resources and not exposing the State to expensive and
protracted litigation defending a statute that suffers from easily identifiable constitutional
infirmities.
In the circumstances of this case,it would not be appropriate for the court to intrude
upon the prerogative of the Executive to exercise itsjudgment as to whether a statute should
be enforced, notwithstanding the existence of serious concerns about its constitutional
legality. A proper respect for the roles of the three great departments of State Government
counsels the court that it should not direct the Executive to enforce a law it believes cannot
withstand constitutional scrutiny. See NPG, LLC d/bla Wellness Connection v. City of
Portland, Docket No. 2:20-cv-00208-NT (D. Me., August 14, 2020) (City of Portland
unlikely to succeed in justifying the residency preference in its points matrix for issuance
of adult use marijuana licenses). This is particularly true here, where the Plaintiffs have
failed to demonstrate that they have a valid cause of action to seek the relief they are
pursuing or have standing to do so.

9
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CONCLUSION
The entry is:
Motion to be Joined or to Intervene by NPG, LLC d/b/a Wellness Connection is
GRANTED. Wellness Connection is permitted to intervene as a Defendant pursuant to
M.R.Civ.P. 24(a).
Motions to Dismiss by the Department and Wellness Connection are GRANTED.
Motion for Temporary Restraining Order and Preliminary Injunction filed by United
Cannabis, Dawson Julia and Christian Roney are DISMISSED as moot.

The clerk is directed to enter this Order on the docket for this case by incorporating
it by reference. M.R. Civ. P. 79(a).

Dated: August 20,2020

illiam R. Stokes
Justice, Superior Court

Entered on the docket 8". •+g-O
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STATE OF MAINE
KENNEBEC, ss.
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. AP-20-42

UNITED CANNABIS PATIENTS AND
CAREGIVERS OF MAINE, DAWSON
JULIA, CHRISTIAN J. RONEY and
GREEN CURES, LLC
Petitioners/Plaintiffs,
v.
MAINE DEPARTMENT OF
ADMINISTRATIVE AND FINANCIAL
SERVICES, and KIRSTEN FIGUEROA,
as Commissioner,
Respondents/Defendants
and
THEORY WELLNESS OF MAINE, LLC,
THEORY WELLNESS OF MAINE
MANUFACTURING, LLC, THEORY
WELLNESS OF MAINE
CULTIVATION, LLC, CANNABIS
CURED CULTIVATION, LLC,
MAINLEY BAKED, LLC,
FULLSPECTRUM SOLUTIONS, LLC,
and NPG, LLC

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AMENDED PETITION FOR REVIEW
OF FINAL AGENCY ACTION

Parties-in-Interest

Plaintiffs United Cannabis Patients and Caregivers of Maine, Dawson Julia, Christian J.
Roney and Green Cures, LLC, by their undersigned counsel, state the following as their
Amended Petition for Review of State Agency Action pursuant to M.R. Civ. P. 80C against the
Maine Department of Administrative and Financial Services and Kirsten Figueroa, in her official
capacity as Commissioner of the Department of Administrative and Financial Services.
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NATURE OF THE PETITION
1.

Plaintiffs ask the Court to enter judgment pursuant to 5 M.R.S.A. §§ 11001-11008

vacating the Maine Department of Administrative and Financial Services’ actions for issuance of
active, adult-use licenses to non-resident entities in violation of the Marijuana Legalization Act’s
residency requirement set out in 28-B M.R.S.A. § 202(2), prohibiting issuance of any adult use
marijuana establishment license to any person or entity that its not a Maine resident (the
“Residency Requirement”). Specifically, the Department’s issuance of licenses to the Parties-inInterest, each of which has disclosed corporate affiliations with non-Maine owners and/or
operators, was arbitrary and capricious, and undertaken in violation of the controlling statutory
and constitutional provisions.
PARTIES AND JURISDICTION
2.

Plaintiff United Cannabis Patients and Caregivers of Maine, a/k/a United

Cannabis Coalition of Maine (“United Cannabis”), is a Maine non-profit corporation with its
primary place of business located in Unity, Maine. United Cannabis was not party to the
Department action, but suffers harm from the final agency action.
3.

Plaintiff Dawson Julia is a citizen of South China, Maine, who owns and

operates a licensed medical caregiver store in Unity, Maine. Mr. Julia was not party to the
Department action, but suffers harm from the final agency action.
4.

Plaintiff Christian J. Roney is a citizen of Waterville, Maine, who has applied for

an adult use marijuana license from the Department in full compliance with the
Residency Requirement. Mr. Roney was not party to the Department action, but suffers harm
from the final agency action.

2
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Plaintiff Green Cures, LLC is a Maine limited liability corporation licensed to

operate an adult-use storefront in Auburn, Maine, in satisfaction of all the Marijuana
Legalization Act’s licensure requirements, including the Residency Requirement.
6.

Defendant the Department of Administrative and Financial Services is the Maine

administrative agency responsible for implementing, administering, and enforcing Maine’s
Marijuana Legalization Act, 28-B M.R.S. § 104(1), and its principal place of business is in
Augusta, Maine.
7.

Defendant Kirsten Figueroa is the Commissioner of the Department and is

named in her official capacity as Commissioner.
8.

Party-in-Interest Theory Wellness of Maine LLC is a Maine limited liability

company that received an active marijuana establishment license from the Department on
September 8, 2020, for an adult use store in South Portland, Maine.
9.

Party-in-Interest Theory Wellness of Maine Manufacturing LLC is a Maine

limited liability company that received an active marijuana establishment license from the
Department on September 23, 2020, to operate a product manufacturing facility in Waterville,
Maine.
10.

Party-in-Interest Theory Wellness of Maine Cultivation LLC is a Maine limited

liability company that received an active marijuana establishment license from the Department
on September 23, 2020, to operate a cultivation facility in Waterville, Maine.
11.

Party-in-Interest Mainely Baked LLC is a Maine limited liability company that

received an active marijuana establishment license from the Department on September 23, 2020,
to operate a products manufacturing facility in Fairfield, Maine.

3
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Party-in-Interest Full Spectrum Solutions, LLC is a Maine limited liability

company that received an active marijuana establishment license from the Department on
October 2, 2020, to operate a products manufacturing facility in Fairfield, Maine.
13.

Party-in-Interest Cannabis Cured Cultivation LLC is a Maine limited liability

company that received an active marijuana establishment license from the Department on
September 23, 2020, to operate a cultivation facility in Fairfield, Maine.
14.

Party-in-Interest NPG, LLC d/b/a Wellness Connection, is a limited liability

company owned by New York-based High Street Capital Partners, LLC. NPG, LLC received
three active marijuana establishment licenses from the Department on October 21, 2020, to
operate an adult-use marijuana cultivation facility and an adult use marijuana products
manufacturing facility in Auburn, Maine, and an adult-use store in South Portland, Maine.
15.

This Court has jurisdiction to hear this appeal pursuant to 5 M.R.S.A. § 11001

and M.R. Civ. P. 80C.
16.

Venue is proper in this Court pursuant to 5 M.R.S.A. § 11002.
FACTS COMMON TO ALL COUNTS
The Marijuana Legalization Act and Residency Requirement

17.

In 2018, the Maine Legislature amended the Marijuana Legalization Act and

established the regulatory framework for the sale of adult use recreational marijuana in Maine.
18.

The Act provides that applicants “for a license to operate a marijuana

establishment must meet each of the” general licensing criteria.

28-B M.R.S. § 202

(emphasis added).
19.

The Residency Requirement criteria set out in 28-B M.R.S. § 202(2), is one of

the general licensing criteria and specifically states:

4

Case 1:20-cv-00388-NT Document 24-3 Filed 12/01/20 Page 5 of 18

PageID #: 215

Resident. If the applicant is a natural person, the applicant must be a
resident. If the applicant is a business entity:
A. Every officer, director, manager and general partner of the
business entity must be a natural person who is a resident; and
B. A majority of the shares, membership interests, partnership
interests or other equity ownership interests as applicable to the
business entity must be held or owned by natural persons who are
residents or business entities whose owners are all natural persons
who are residents.
20.

Additionally, 28-B M.R.S. § 102(48) of the Act defines “resident” as:
[A] natural person who:
A. Has filed a resident individual income tax return in this State
pursuant to Title 36, Part 8 in each of the 4 years prior to the year
in which the person files an application for licensure under this
chapter. This paragraph is repealed June 1, 2021.
B. Is domiciled in this State; and
C. Maintains a permanent place of abode in this State and spends
in aggregate more than 183 days of the taxable year in this State.

21.

The Act provides that the Department “shall implement, administer and enforce

this chapter and the rules adopted pursuant to this chapter,” and also grants the Department the
“sole authority” to “[g]rant or deny applications for licensure of marijuana establishments under
this chapter.” 28-B M.R.S. § 104(1).
22.

The Department issued final rules to govern the adult use marijuana industry in

Maine. The major substantive rules took effect in late 2019 and routine technical rules took
effect in September of 2020. See 18-691 C.M.R. ch. 1 – Adult Use Marijuana Program. These
rules incorporate the Residency Requirement as provided by the Act. See 18-691 C.M.R. ch. 1, §
2.3.1(B); 18-691 C.M.R. ch. 1, § 2.3.2(C).
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Accordingly, as provided by the Act and the Department’s Rules, in order for the

Department to grant an application for a license to operate an adult use marijuana establishment
in Maine, the applicant must meet the Residency Requirement.
The Department’s Licensing Process
24.

In accordance with the Act and the Department’s rules, an applicant for a

marijuana establishment license must first receive a “conditional license” “if the applicant meets
all applicable requirements for licensure under this chapter and the rules adopted pursuant to this
chapter.” 28-B M.R.S. § 205(3)
25.

The “applicable requirements for licensure” pursuant to the Act include the

Residency Requirement.
26.

After an applicant demonstrates that it meets all of the licensing criteria and

receives a conditional license from the Department, the applicant must then prove that has obtain
the necessary local authorization from the municipality in which it intends to operate. 28-B
M.R.S. § 205(4).
27.

After the applicant demonstrates it has obtained the necessary local

authorizations, the next step is for the Department to determine whether the applicant can receive
a final, active license to operate as a marijuana establishment.
28.

When determining whether to grant an active license, the Act provides that the

Department “shall require an applicant that has been issued a conditional license to submit
information necessary for the department to determine that the applicant continues to meet all
applicable requirements for conditional licensure under this subchapter.” 28-B M.R.S. § 205(4)
(emphasis added).
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The Residency Requirement remains an “applicable requirement[]” pursuant to

the Act for conditional licensure.
30.

Pursuant to the Act and the Department’s rules, therefore, the Department is

required to determine whether an applicant continues to comply with the Residency Requirement
before it can issue an active marijuana establishment license to an applicant.
The Department’s Non-Enforcement
of the Residency Requirement
31.

On or about May 11, 2020, the Department issued a public notice stating that the

Department would “cease enforcement of the State of Maine’s adult use marijuana program
residency requirements” contrary to the statutory obligation requiring the Department to enforce
all provisions of the Act.
32.

Thereafter, the Department stopped collecting certain data from adult-use

marijuana license applicants necessary to confirm compliance with the Act’s Residency
Requirement.
33.

Specifically, on May 12, 2020, the Department revised its licensure application

process by removing several forms from its application materials website that were designed to
ensure that applicants provide sufficient information for the Department to ensure satisfaction of
the Residency Requirement, including the Adult Use Marijuana Establishment Principal
Attestation form.
34.

The Maine Legislature has not modified the Act to remove or amend any part of

the Residency Requirement.
35.

Through the Nonenforcement Notice, the Department has admitted that it is not

enforcing the Residency Requirement.
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Through the Department’s changes to its application materials, the Department

has violated the Residency Requirement and the Act by failing to consider a licensee’s residency
status before issuing an active license.
37.

The Department has, therefore, acknowledged its violation of the statutory

mandates in the Act and it is actively violating the statutory mandates of the Act when
processing conditional and active marijuana establishment licenses.
38.

The Department’s violation of its statutory licensure obligations is predicated on

the belief that the Residency Requirement violates the Dormant Commerce Clause.
39.

The Department represents that its nonenforcement of the Act’s Residency

Requirement is based upon the Maine Attorney General’s independent interpretation that the
Residency Requirement violates the Dormant Commerce Clause of the United States
Constitution.
40.

No court of competent jurisdiction, including any state court, federal District

Court, federal Court of Appeals, nor the United States Supreme Court has issued any final
judgment declaring that the Dormant Commerce Clause bars state marijuana laws that create
competitive advantage for state residents engaged in a state-sanctioned marijuana industry.
41.

On September 8, 2020, the Department began issuance of final active licenses to

operate marijuana establishments in Maine with disregard to lawful application of the Residency
Requirement.
Harms to Plaintiffs
42.

United Cannabis comprises individual members and businesses that are residents

of the State of Maine, as defined by the Act, 28-B M.R.S. §§ 102(48) and 202(2), and the
Department’s Rules 18-691 C.M.R. ch. 1, § 2.3.1(B) (the “members”).
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Plaintiff United Cannabis’s members, including Plaintiff Dawson Julia and

Plaintiff Christian Roney, operate licensed medical marijuana storefronts, as provided by the
Maine Medical Use of Marijuana Act, 22 M.R.S. §§ 2421 et seq., as caregivers involved with the
cultivation and sale of medical marijuana.
44.

Plaintiff Christian Roney has additionally applied for an adult use marijuana

license in compliance with all requirements of the Act, including the Residency Requirement.
45.

Plaintiff Green Cures, LLC is a licensed adult-use marijuana establishment in

compliance with al requirements of the Act, including the Residency Requirement. Green Cures,
LLC suffers a competitive disadvantage from the Department’s issuance of active marijuana
licenses to market competitors in violation of the Residency Requirement.
46.

The Residency Requirement’s limited eligibility for adult use marijuana

businesses for Maine residents was intended to provide an economic advantage to Plaintiffs that
is diminished by the Department’s issuance of business licenses to the Parties-in-Interest.
47.

Plaintiffs have reasonably relied upon the economic advantage provided by the

Residency Requirement in the Act and the Department’s Rules.
48.

Issuance of an adult use marijuana license to any individual or entity that cannot

comply with all requirements of the Act injures Plaintiffs by wrongfully increasing economic
competition to Plaintiffs’ business operations from entities that the Maine Legislature expressly
excluded from Maine’s marijuana marketplace.
49.

The Department’s issuance of adult-use marijuana business licenses to the

Parties-in-Interest without regard for their compliance with the Act’s Residency Requirement
harms Plaintiffs through the creation of unlawful competition within Maine’s marijuana
marketplace that was not contemplated or permitted pursuant to the Act.
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Business operations of United Cannabis’s members, including Plaintiffs Julia

and Roney, are economically harmed by unlawful market competition arising from Department’s
issuance of adult-use licenses to the Parties-in-Interest in violation of the Act’s Residency
Requirement.
51.

Plaintiffs’ business operations are further harmed by the Department’s

interpretation of the Dormant Commerce Clause because the Departments’ declaration of nonenforcement of the Residency Requirement has increased market competition from out-of-state
entities seeking to lease property for commercial marijuana usage, causing Plaintiff Roney, in
particular, to lose a leased commercial growing warehouse to a higher bidder who was a nonresident entity.
52.

Plaintiffs have all invested in their Maine marijuana businesses, and developed

and tailored their anticipated business operations in reliance on the express language of the
Department’s Rules and the Act, including the Residency Requirement.
COUNT I
Review of Agency Action Issuing License
to Theory Wellness of Maine, LLC
(5 M.R.S.A. §§ 11001, et seq.)
53.

Plaintiffs repeat and reallege the preceding paragraphs as fully stated herein.

54.

The Department’s issuance of active licenses to marijuana establishments

constitutes final agency action as defined by the Maine Administrative Procedures Act.
55.

The Department is required by law to enforce all requirements of the Maine

Marijuana Legalization Act, including the Residency Requirement before issuing any adult-use
marijuana establishment licenses to any applicant.
56.

The Department violated state law when it issued an active marijuana

establishment license to Theory Wellness of Maine, LLC on September 8, 2020 without
10
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confirming whether the entity complied with the Residency Requirement as required by
provisions of the Marijuana Legalization Act.
57.

Theory Wellness of Maine, LLC represents that it is owned in part by an non-

Maine entity.
58.

Upon information and belief, Theory Wellness of Maine, LLC does not comply

with the Act’s Residency Requirement because a non-resident entity holds more than a 50%
equity ownership interest.
59.

Even if Theory Wellness of Maine, LLC does comply with the Residency

Requirement, the Department’s issuance of a license violated the Act when it failed to inquire
into or confirm Theory Wellness of Maine, LLC’s residency status.
60.

The Department’s violation of the Act and its own rules was arbitrary and

capricious and otherwise in violation of its statutory authority pursuant to the Maine
Administrative Procedures Act.
WHEREFORE, Plaintiffs request that this Court enter judgment against the Department
and Theory Wellness of Maine, LLC, pursuant to 5 M.R.S.A. §§ 11001, et seq. vacating the
Department’s issuance of an adult-use marijuana license to the entity in violation of controlling
law.
COUNT II
Review of Department Action Issuing License
to Theory Wellness of Maine Manufacturing, LLC
(5 M.R.S.A. §§ 11001, et seq.)
61.

Plaintiffs repeat and reallege the preceding paragraphs as fully stated herein.

62.

The Department’s issuance of active licenses to marijuana establishments

constitutes final agency action as defined by the Maine Administrative Procedures Act.
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The Department is required by law to enforce all requirements of the Maine

Marijuana Legalization Act, including the Residency Requirement before issuing any adult-use
marijuana establishment licenses to any applicant.
64.

The Department violated state law when it issued an active marijuana

establishment license to Theory Wellness of Maine Manufacturing, LLC on September 23, 2020
without confirming whether the entity complied with the Residency Requirement as required by
provisions of the Marijuana Legalization Act.
65.

Theory Wellness of Maine Manufacturing, LLC represents that it is owned in

part by an non-Maine entity.
66.

Upon information and belief, Theory Wellness of Maine Manufacturing, LLC

does not comply with the Act’s Residency Requirement because a non-resident entity holds more
than a 50% equity ownership interest.
67.

Even if Theory Wellness of Maine Manufacturing, LLC does comply with the

Residency Requirement, the Department’s issuance of a license violated the Act when it failed to
inquire into or confirm Theory Wellness of Maine Manufacturing, LLC’s residency status.
68.

The Department’s violation of the Act and its own rules was arbitrary and

capricious and otherwise in violation of its statutory authority pursuant to the Maine
Administrative Procedures Act.
WHEREFORE, Plaintiffs request that this Court enter judgment against the Department
and Theory Wellness of Maine Manufacturing, LLC, pursuant to 5 M.R.S.A. §§ 11001, et seq.
vacating the Department’s issuance of an adult-use marijuana license to the entity in violation of
controlling law.
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COUNT III
Review of Department Action Issuing License
to Theory Wellness of Maine Cultivation, LLC
(5 M.R.S.A. §§ 11001, et seq.)
69.

Plaintiffs repeat and reallege the preceding paragraphs as fully stated herein.

70.

The Department’s issuance of active licenses to marijuana establishments

constitutes final agency action as defined by the Maine Administrative Procedures Act.
71.

The Department is required by law to enforce all requirements of the Maine

Marijuana Legalization Act, including the Residency Requirement before issuing any adult-use
marijuana establishment licenses to any applicant.
72.

The Department violated state law when it issued an active marijuana

establishment license to Theory Wellness of Maine Cultivation, LLC on September 23, 2020
without confirming whether the entity complied with the Residency Requirement as required by
provisions of the Marijuana Legalization Act.
73.

Theory Wellness of Maine Cultivation, LLC represents that it is owned in part by

an non-Maine entity.
74.

Upon information and belief, Theory Wellness of Maine Cultivation, LLC does

not comply with the Act’s Residency Requirement because a non-resident entity holds more than
a 50% equity ownership interest.
75.

Even if Theory Wellness of Maine Cultivation, LLC does comply with the

Residency Requirement, the Department’s issuance of a license violated the Act when it failed to
inquire into or confirm Theory Wellness of Maine Cultivation, LLC’s residency status.
76.

The Department’s violation of the Act and its own rules was arbitrary and

capricious and otherwise in violation of its statutory authority pursuant to the Maine
Administrative Procedures Act.
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WHEREFORE, Plaintiffs request that this Court enter judgment against the Department
and Theory Wellness of Maine Cultivation, LLC, pursuant to 5 M.R.S.A. §§ 11001, et seq.
vacating the Department’s issuance of an adult-use marijuana license to the entity in violation of
controlling law.
COUNT IV
Review of Department Action Issuing License
to Mainely Baked LLC
(5 M.R.S.A. §§ 11001, et seq.)
77.

Plaintiffs repeat and reallege the preceding paragraphs as fully stated herein.

78.

The Department’s issuance of active licenses to marijuana establishments

constitutes final agency action as defined by the Maine Administrative Procedures Act.
79.

The Department is required by law to enforce all requirements of the Maine

Marijuana Legalization Act, including the Residency Requirement before issuing any adult-use
marijuana establishment licenses to any applicant.
80.

The Department violated state law when it issued an active marijuana

establishment license to Mainely Baked LLC on September 23, 2020 without confirming
whether the entity complied with the Residency Requirement as required by provisions of the
Marijuana Legalization Act.
81.

Mainely Baked LLC represents that it is owned in part by an non-Maine entity.

82.

Upon information and belief, Mainely Baked LLC does not comply with the

Act’s Residency Requirement because a non-resident entity holds more than a 50% equity
ownership interest.
83.

Even if Mainely Baked LLC does comply with the Residency Requirement, the

Department’s issuance of a license violated the Act when it failed to inquire into or confirm
Mainely Baked, LLC’s residency status.
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The Department’s violation of the Act and its own rules was arbitrary and

capricious and otherwise in violation of its statutory authority pursuant to the Maine
Administrative Procedures Act.
WHEREFORE, Plaintiffs request that this Court enter judgment against the Department
and Mainely Baked LLC, pursuant to 5 M.R.S.A. §§ 11001, et seq. vacating the Department’s
issuance of an adult-use marijuana license to the entity in violation of controlling law.
COUNT V
Review of Department Action Issuing License
to Full Spectrum Solutions, LLC
(5 M.R.S.A. §§ 11001, et seq.)
85.

Plaintiffs repeat and reallege the preceding paragraphs as fully stated herein.

86.

The Department’s issuance of active licenses to marijuana establishments

constitutes final agency action as defined by the Maine Administrative Procedures Act.
87.

The Department is required by law to enforce all requirements of the Maine

Marijuana Legalization Act, including the Residency Requirement before issuing any adult-use
marijuana establishment licenses to any applicant.
88.

The Department violated state law when it issued an active marijuana

establishment license to Full Spectrum Solutions, LLC on October 2, 2020 without confirming
whether the entity complied with the Residency Requirement as required by provisions of the
Marijuana Legalization Act.
89.

Full Spectrum Solutions, LLC represents that it is owned in part by an non-

Maine entity.
90.

Upon information and belief, Full Spectrum Solutions, LLC does not comply

with the Act’s Residency Requirement because a non-resident entity holds more than a 50%
equity ownership interest.
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Even if Full Spectrum Solutions, LLC does comply with the Residency

Requirement, the Department’s issuance of a license violated the Act when it failed to inquire
into or confirm Full Spectrum Solutions, LLC’s residency status.
92.

The Department’s violation of the Act and its own rules was arbitrary and

capricious and otherwise in violation of its statutory authority pursuant to the Maine
Administrative Procedures Act.
WHEREFORE, Plaintiffs request that this Court enter judgment against the Department
and Full Spectrum Solutions, LLC, pursuant to 5 M.R.S.A. §§ 11001, et seq. vacating the
Department’s issuance of an adult-use marijuana license to the entity in violation of controlling
law.
COUNT VI
Review of Department Action Issuing License
to Cannabis Cured Cultivation LLC
(5 M.R.S.A. §§ 11001, et seq.)
93.

Plaintiffs repeat and reallege the preceding paragraphs as fully stated herein.

94.

The Department’s issuance of active licenses to marijuana establishments

constitutes final agency action as defined by the Maine Administrative Procedures Act.
95.

The Department is required by law to enforce all requirements of the Maine

Marijuana Legalization Act, including the Residency Requirement before issuing any adult-use
marijuana establishment licenses to any applicant.
96.

The Department violated state law when it issued an active marijuana

establishment license to Cannabis Cured Cultivation, LLC on September 23, 2020 without
confirming whether the entity complied with the Residency Requirement as required by
provisions of the Marijuana Legalization Act.
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Cannabis Cured Cultivation, LLC represents that it is owned in part by an non-

Maine entity.
98.

Upon information and belief, Cannabis Cured Cultivation, LLC does not comply

with the Act’s Residency Requirement because a non-resident entity holds more than a 50%
equity ownership interest.
99.

Even if Cannabis Cured Cultivation, LLC does comply with the Residency

Requirement, the Department’s issuance of a license violated the Act when it failed to inquire
into or confirm Cannabis Cured Cultivation, LLC’s residency status.
100.

The Department’s violation of the Act and its own rules was arbitrary and

capricious and otherwise in violation of its statutory authority pursuant to the Maine
Administrative Procedures Act.
WHEREFORE, Plaintiffs request that this Court enter judgment against the Department
and Cannabis Cured Cultivation, LLC, pursuant to 5 M.R.S.A. §§ 11001, et seq. vacating the
Department’s issuance of an adult-use marijuana license to the entity in violation of controlling
law.
COUNT VII
Review of Department Action Issuing License
to NPG, LLC
(5 M.R.S.A. §§ 11001, et seq.)
101.

Plaintiffs repeat and reallege the preceding paragraphs as fully stated herein.

102.

The Department’s issuance of active licenses to marijuana establishments

constitutes final agency action as defined by the Maine Administrative Procedures Act.
103.

The Department is required by law to enforce all requirements of the Maine

Marijuana Legalization Act, including the Residency Requirement before issuing any adult-use
marijuana establishment licenses to any applicant.
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The Department violated state law when it issued active marijuana establishment

licenses to NPG, LLC on October 21, 2020 with actual knowledge that NPG, LLC failed to
comply with the Residency Requirement as required by provisions of the Marijuana Legalization
Act.
105.

NPG, LLC represents that it is owned by an non-Maine entity.

106.

In fact, NPG, LLC does not comply with the Act’s Residency Requirement

because a non-resident entity holds more than a 50% equity ownership interest.
107.

The Department’s violation of the Act and its own rules was arbitrary and

capricious and otherwise in violation of its statutory authority pursuant to the Maine
Administrative Procedures Act.
WHEREFORE, Plaintiffs request that this Court enter judgment against the Department
and NPG, LLC, pursuant to 5 M.R.S.A. §§ 11001, et seq. vacating the Department’s issuance of
adult-use marijuana licenses to the entity in violation of controlling law.
Dated at Portland, Maine, this 30th day of November 2020.
/s/ James G. Monteleone
James G. Monteleone, Bar No. 5827
Patrick I. Marass, Bar No. 6001
David A. Soley, Bar No. 6799
Attorneys for Plaintiffs
BERNSTEIN SHUR
100 Middle Street
P.O. Box 9729
Portland, Maine 04014
207-774-1200
jmonteleone@bernsteinshur.com
pmarass@bernsteinshur.com
dsoley@bernsteinshur.com
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