
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

INDIANA FINE WINE & SPIRITS, LLC, 

Plaintiff, 

v. 

DAVID COOK, Chairman, Indiana Alcohol and 
Tobacco Commission; JOHN KRAUSS, Vice 
Chairman, Indiana Alcohol and Tobacco 
Commission; DALE GRUBB, Commissioner,  
Indiana Alcohol and Tobacco Commission; and 
MARJORIE MAGINN, Commissioner, Indiana 
Alcohol and Tobacco Commission,  

Defendants. 

Case No. 1:20-cv-00741-TWP-MJD 

MEMORANDUM IN SUPPORT OF 
PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION 

Plaintiff Indiana Fine Wine & Spirits, LLC d/b/a Total Wine & More (hereafter “IFWS” 

or “Plaintiff”), has filed a Complaint against the four commissioners of the Indiana Alcohol and 

Tobacco Commission (ATC), who are sued in their official capacities only. IFWS seeks to 

invalidate an unconstitutional Indiana law that prohibits non-Indiana residents from obtaining a 

permit to operate a package liquor store in Indiana. Because the statute on its face plainly violates 

the dormant Commerce Clause, and because its continued enforcement by defendants is causing 

IFWS irreparable harm, IFWS has moved for a preliminary injunction prohibiting defendants and 

related persons from enforcing the in-state residency requirements of the Indiana law, in particular 

Indiana Code § 7.1-3-21-5.4(b). For the reasons set forth below, the motion should be granted. 

I. MATERIAL FACTS 

Plaintiff IFWS is an Indiana limited liability company with an Indiana resident agent and 

a principal place of business in Bethesda, Maryland. (ECF No. 1 ¶¶ 1, 18.) IFWS is owned by 
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David Trone and Robert Trone and five trusts held for the benefit of their children. (Id. ¶ 1.) The 

Trones and their children are all U.S. citizens but they are not residents of Indiana. (Id.)  

IFWS is affiliated through common ownership with other entities that together own and 

operate over 200 alcoholic beverage stores in 24 states other than Indiana, all trading under the 

name Total Wine & More (hereafter, “Total Wine”). (Id. ¶ 16.) The individual owners of IFWS 

have vast experience in operating retail alcoholic beverage stores. (Id. ¶ 15.) Stores that operate 

under the Total Wine name are committed to offering the nation’s best selection of alcoholic 

beverages, and to having the lowest prices on wine, spirits, and beer. (Id.) IFWS desires to bring 

the Total Wine concept to Indiana consumers. (Id.) 

Under Indiana law, a permit from the ATC is required to sell alcoholic beverages. IFWS 

has entered into a purchase agreement (Purchase Agreement) with MH Nora HG, LLC, for the 

purchase and transfer of an Indiana Beer, Wine, and Liquor Package Store Dealer Permit (Package 

Store Permit) to IFWS. (Id. ¶ 11; see Declaration of Phillip Armstrong ¶ 11.) IFWS has paid into 

escrow for the benefit of the seller the full purchase price of the Package Store Permit. (Armstrong 

Decl. ¶ 11.)  

The Package Store Permit authorizes its owner to operate a 26,000 square foot retail 

package store in the Nora Corners Shopping Center at 1460 E. 86th Street in Indianapolis, pursuant 

to a 10-year lease with the owner effective January 6, 2020 (Lease). (ECF No. 1 ¶ 12; Armstrong 

Decl. ¶ 10.) The Purchase Agreement and the Lease are both subject to IFWS’s obtaining the 

approval of the Alcoholic Beverage Board of Marion County (Local Board) and the ATC for 

transfer of the Package Store Permit. (ECF No. 1 ¶ 13; Armstrong Decl. ¶ 14.) The Purchase 

Agreement automatically terminates if IFWS cannot obtain approval for the Package Store Permit 

within 120 days after January 7, 2020. (ECF No. 1 ¶ 13; Armstrong Decl. ¶ 14.) The Lease is 
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terminable by either party if the transfer is not approved by April 5, 2020. (ECF No. 1 ¶ 13; 

Armstrong Decl. ¶ 14.) 

In contemplation of the transfer of the Package Store Permit, and to ensure that IFWS can 

open its planned package store in time for the critical holiday season, IFWS has incurred 

approximately $40,000 in costs to design the site for a retail package store. (ECF No. 1 ¶ 12; see

Armstrong Decl. ¶ 12.) IFWS has also incurred substantial, unrecoverable administrative and legal 

costs in contemplation of the transfer of the Package Store Permit in excess of $60,000. (ECF No. 

1 ¶ 12; see also Armstrong Decl. ¶ 12.) 

Finding a suitable location to open a business, particularly in a state new to Total Wine, is 

a time-intensive and costly process. (ECF No. 1 ¶ 17; Armstrong Decl. ¶ 5-13.) Employees of 

entities affiliated with IFWS have devoted hundreds of hours of time over the last 12 months 

studying the laws applicable to retail package store businesses in Indiana, evaluating the needs and 

desires of the residents in the state, identifying suitable real estate for its first flagship store, 

negotiating a lease, and acquiring a license that will allow it to operate its proposed package store 

business. (Armstrong Decl. ¶ 13.) The Nora Corners Center is optimal for a Total Wine store. (Id. 

¶ 9.) Finding another location as suitable for IFWS is not feasible at this time. (Id. ¶ 17.) 

IFWS applied with the ATC to transfer the Package Store Permit to IFWS. (ECF No. 1 ¶ 

14.) IFWS’s application included all information required by Indiana law for approval of the 

transfer. (Id. ¶ 14.) The ATC assigned the transfer application to the Local Board to conduct a 

public hearing and recommend approval or denial. The Local Board’s duties are advisory only; 

authority to approve the transfer resides with the ATC. Ind. Code §§ 7.1-3-19-1 and -11(a); Ind. 

Code § 7.1-3-24-3.5(d).  
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The ATC considered IFWS’s application during an open hearing on March 3, 2020. (ECF 

No. 1 ¶ 27.) Notwithstanding controlling principles of federal law, as recently reaffirmed by the 

United States Supreme Court, all four defendants voted to deny IFWS’s application on the ground 

that its owners do not satisfy the in-state residency requirements of Indiana Code § 7.1-3-21-5.4(b) 

[hereafter, “Section 5.4(b)”]. Section 5.4(b) prohibits the ATC from issuing a dealer’s (or 

retailer’s) permit for a package liquor store to an LLC unless “at least sixty percent (60%) of the 

outstanding membership interest in the limited liability company is owned by persons who have 

been continuous and bona fide residents of Indiana for five (5) years,” and “the membership 

interest described in subdivision (1) constitutes a controlling interest in the limited liability 

company.” Ind. Code § 7.1-3-21-5.4(b). The defendant commissioners were well aware of the 

constitutional infirmity of Section 5.4(b) at the time of their vote. Vice Chairman Krauss 

commented at the hearing that the ATC was in a legal quagmire until a court or the Indiana General 

Assembly addresses the constitutionality of Section 5.4(b).1 (Id.)  A letter from Chairman Cook to 

IFWS the next day stated, as the sole ground for denying the application, that IFWS “does not 

meet the eligibility requirements as set out in IC 7.1-3-21-5.4(b)(1) and is, therefore, deemed 

ineligible to hold a dealer’s permit for a package liquor store in Indiana.” (ECF No. 1, at Ex. B.) 

IFWS filed this action three days after the ATC’s decision. The Complaint for Declaratory 

and Injunctive Relief Challenging the Constitutionality of State Statute (Complaint) alleges that 

Section 5.4(b) violates the dormant Commerce Clause of the federal Constitution. See U.S. Const. 

art. I, § 8, cl. 3. It further alleges that this Court has jurisdiction and authority to issue the requested 

declaratory and injunctive relief under 42 U.S.C. § 1983 and 28 U.S.C. § 2201 and 2202. (ECF 

1 No clarity from the General Assembly is possible at this time because the 2020 legislative 
session has ended.
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No. 1, at ¶¶ 7-10). See also Dennis v. Higgins, 498 U.S. 439 (1991) (commerce clause violations 

are cognizable under § 1983). Finally, the Complaint alleges that defendants’ actions in reliance 

on Section 5.4(b) have caused and are causing irreparable harm to IFWS, and that IFWS is entitled 

to preliminary injunctive relief to allay that harm. (ECF No. 1, at ¶¶ 35-42.) 

II. ARGUMENT 

A. Preliminary injunction standard 

To obtain a preliminary injunction, the movant must establish that: (1) it is likely to succeed 

on the merits of the claim; (2) it is likely to suffer irreparable harm in the absence of preliminary 

relief; (3) the balance of equities favors the movant; and (4) an injunction would serve the public 

interest. Winter v. Natural Res. Defense Council, 555 U.S. 7, 20 (2008). Seventh Circuit precedent 

applies the Winter test in a two-step process. “In the first phase, the party seeking a preliminary 

injunction must make a threshold showing that: (1) absent preliminary injunctive relief, he will 

suffer irreparable harm in the interim prior to a final resolution; (2) there is no adequate remedy at 

law; and (3) he has a reasonable likelihood of success on the merits.” Turnell v. CentiMark Corp., 

796 F.3d 656, 661-62 (7th Cir. 2015). “If the movant makes the required threshold showing, then 

the court proceeds to the second phase, in which it considers: (4) the irreparable harm the moving 

party will endure if the preliminary injunction is wrongfully denied versus the irreparable harm to 

the nonmoving party if it is wrongfully granted; and (5) the effects, if any, that the grant or denial 

of the preliminary injunction would have on nonparties (the ‘public interest’).” Id. at 662. The 

balance of potential harms is weighed on a sliding scale against the movant’s likelihood of success; 

i.e., the more likely the movant is to prevail, the less the balance of harms must weigh in the 

movant’s favor, and vice versa. See id.
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As set forth below, however, many of these factors are essentially established because 

IFWS can show as a matter of law that Section 5.4(b) facially violates the dormant Commerce 

Clause.  

B. IFWS is highly likely to prevail on its claim that the in-state residency 
requirements are unconstitutional 

1. Section 5.4(b) facially discriminates against interstate commerce in 
violation of the dormant Commerce Clause 

The Commerce Clause gives Congress authority “to regulate Commerce … among the 

several States.” U.S. Const. art. I, § 8, cl. 3. By long-established Supreme Court precedent, the 

dormant (or “negative”) Commerce Clause limits the power of states to discriminate against 

interstate commerce. E.g., Wyoming v. Oklahoma, 502 U.S. 437, 454 (1992). The fundamental 

concern of the dormant Commerce Clause is preventing economic protectionism by the states. See

Granholm v. Heald, 544 U.S. 460, 472 (2005) (a central concern of the framers was to “avoid the 

tendencies toward economic Balkanization that had plagued relations among the Colonies and later 

among the States under the Articles of Confederation”); Tennessee Wine & Spirits Retailers Ass’n

v. Thomas, 139 S. Ct. 2449, 2461 (2019) (same). Under a long line of dormant Commerce Clause 

precedent, state laws may not discriminate against interstate commerce, which is defined as 

“mandat[ing] differential treatment of in-state and out-of-state economic interests that benefits the 

former and burdens the latter.” Granholm, 544 U.S. at 472 (citations and quotations omitted). 

The Indiana law at issue here prohibits the ATC from issuing a dealer’s (or retailer’s) 

permit for a package liquor store to an LLC unless “at least sixty percent (60%) of the outstanding 

membership interest in the limited liability company is owned by persons who have been 

continuous and bona fide residents of Indiana for five (5) years,” and “the membership interest 

described in subdivision (1) constitutes a controlling interest in the limited liability company.” Ind. 

Code § 7.1-3-21-5.4(b). Other provisions of the Indiana Code impose similar in-state requirements 
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on corporate, individual, and partnership applicants. See Ind. Code § 7.1-3-21-5 (corporations); § 

7.1-3-21-3 (individuals); § 7.1-3-21-4 (partnerships); § 7.1-3-21-5.2 (limited partnerships). These 

laws on their face discriminate in favor of Indiana residents and against out-of-state residents. 

Outside the alcoholic-beverage industry, these laws would be “virtually per se” violations of the 

dormant Commerce Clause. See City of Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978); see 

also Lewis v. BT Investment Managers, Inc., 447 U.S. 27 (1980) (invalidating Florida law that 

prohibited out-of-state bank holding companies from owning Florida businesses that provide 

investment advisory or trust services); C & A Carbone, Inc. v. Clarkstown, 511 U.S. 383, 391-92 

(1994) (invalidating municipal ordinance that required all solid waste generated in the town to be 

processed at a designated local facility because it deprived out-of-state waste processors of “access 

to local demand for their services”); H.P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 539 (1949) 

(“Our system, fostered by the Commerce Clause, is that every farmer and every craftsman shall be 

encouraged to produce by the certainty that he will have free access to every market in the Nation, 

that no home embargoes will withhold his exports, and no foreign state will by customs duties or 

regulations exclude them.”).2

In the alcoholic beverage context, courts must also consider whether the powers reserved 

to the states under the Twenty-First Amendment modify the prohibitions on in-state protectionism 

mandated by the dormant Commerce Clause. See U.S. Const. amend. XXI, § 2 (“The 

transportation or importation into any State, Territory, or Possession of the United States for 

delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby 

prohibited.”). Section 2 of the Twenty-First Amendment is difficult to comprehend without 

2 At least as to individuals, the Privileges and Immunities clause would also invalidate these 
types of state laws. See U.S. Const. art. IV, § 2; Supreme Court of New Hampshire v. Piper, 470 
U.S. 274 (1985). 
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studying the long history of pertinent Supreme Court precedent, which has sometimes seemed 

inconsistent. But two recent cases from the Supreme Court, Granholm in 2005 and Tennessee Wine

just last term, leave no doubt that the Twenty-First Amendment does not affect the basic 

nondiscrimination principle of the dormant Commerce Clause, and that residency requirements for 

alcoholic-beverage licenses are subject to that principle. Indeed, the Tennessee Wine case, litigated 

by IFWS’s affiliate, is controlling here. 

In Granholm, the Court struck down state laws that allowed in-state wineries to sell directly 

to in-state consumers but required out-of-state wineries to sell to in-state wholesalers before their 

products could be distributed to consumers. The Court held that these laws discriminated on their 

face against out-of-state interests and therefore violated the dormant Commerce Clause, and that 

they were not saved by the Twenty-First Amendment because the states could not sustain a 

“legitimate local purpose that cannot be adequately served by reasonable nondiscriminatory 

alternatives.” 544 U.S. at 488-89 (citations and internal quotations omitted). The primary 

justifications offered – keeping minors from obtaining alcohol and facilitating tax collection – 

were easily addressed by other nondiscriminatory measures. Id. at 490-91. By itself, the Granholm

decision should be sufficient to invalidate Indiana Code § 5.4(b).  

Indeed, relying chiefly on Granholm (and an earlier decision from an Indiana appellate 

court), the Indiana Attorney General concluded in 2009 that Indiana Code § 7.1-3-21-5, which was 

materially identical to Section 5.4(b) except that it applied to corporations rather than LLCs, 

violated the dormant Commerce Clause and was not saved by the Twenty-First Amendment. See

(ECF No. 1, at Ex. A.) Tellingly, Indiana’s chief legal officer remarked that: 

[W]e can conceive of no legitimate rationale for this statute. 
Requiring 60% of a wholesaler’s owners to have resided in Indiana 
for five years has no apparent relationship to collecting revenue, 
inspecting inventory, monitoring sales practices, or preventing 
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underage drinking. Advancing those objectives might provide a 
rationale for a hypothetical requirement that, for example, licensed 
wholesalers distribute to retailers from facilities located in the state, 
but not for imposing upon a wholesaler’s owners a durational, or 
even a forward-looking, residency requirement. 

(Id. at 5).  

The Attorney General further observed that Indiana’s appellate courts had previously 

considered § 7.1-3-21-5, and the Court of Appeals had concluded that the statute was 

unconstitutional. (Id. at 2-3 (citing Indiana Wholesale Wine & Liquor Co. v. State ex rel. Ind. 

Alcoholic Bev. Comm’n, 662 N.E.2d 950, 959 (Ind. Ct. App. 1996), aff’d in part and vacated in 

part, 695 N.E.2d 99 (Ind. 1998)). Although the Indiana Supreme Court vacated the Court of 

Appeals’ decision under the doctrine of constitutional avoidance, Indiana Wholesale Wine & 

Liquor Co. v. State, 695 N.E.2d 99 (Ind. 1998), the reasoning of the Court of Appeals’ decision 

was not questioned. Thus, as of 2005, decisions of the U.S. Supreme Court, the Indiana Court of 

Appeals, and the Indiana Attorney General have all implied or expressly held that Indiana could 

not constitutionally mandate that 60 percent of the business owners of an Indiana liquor permit be 

Indiana residents for five years. Many other authorities agreed. See Cooper v. McBeath, 11 F.3d 

547, 553 (5th Cir. 1994) (striking Texas statute that prohibited issuance of mixed-beverage permit 

to corporation if non-Texans held 51 percent or more of the stock); Cooper v. Texas Alc. Bev. 

Comm’n, 820 F.3d 730, 743 (5th Cir. 2016) (re-confirming decision in Cooper v. McBeath); 

Glazer’s Wholesale Drug Co. v. Kansas, 145 F. Supp. 2d 1234, 1247 (D. Kan. 2001) (enjoining 

Kansas officials from enforcing statute that prohibited issuance of certain alcoholic beverage 

permits to companies that had non-Kansas officers, directors, or shareholders). 

Nevertheless, an array of economic protectionists – mostly in-state package stores and their 

lobbyists – did not give up on residency requirements for alcoholic beverage licensees. The chief 

argument they devised was that the Granholm nondiscrimination principle applied only to 
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alcoholic beverage “products” or “producers” of those products, meaning that Michigan (for 

instance) could not make it easier for a Michigan winery to sell to Michigan residents than for a 

California winery to sell to Michigan residents. The protectionists argued, however, that Granholm

permitted states to discriminate with respect to in-state alcohol distribution, such as by imposing 

local residency requirements for retail licensees within the context of the “three-tiered” system of 

in-state alcohol distribution. This theory received limited acceptance in one federal appellate 

decision, see Southern Wine & Spirits v. Alcohol & Tobacco Ctrl. Comm’n, 731 F.3d 799, 809-10 

(8th Cir. 2013), and a dissenting opinion in the Sixth Circuit’s decision in Tennessee Wine. See

883 F.3d 608, 635 (6th Cir. 2018) (Sutton, J., concurring and dissenting). But the Seventh Circuit 

rejected the distinction even before the Supreme Court decided Tennessee Wine. See Lebamoff 

Enters. v. Rauner, 909 F.3d 847, 854 (7th Cir. 2018). And the Supreme Court flatly rejected the 

protectionist argument in Tennessee Wine. 139 S. Ct. at 2471-74. After Tennessee Wine, there is 

no legitimate question that in-state residency requirements for retail liquor licenses or permits are 

subject to the nondiscrimination principle of the dormant Commerce Clause. Because Section 

5.4(b) openly and intentionally discriminates against out-of-state interests, it plainly violates the 

dormant Commerce Clause. 

2. Defendants cannot establish a legitimate nondiscriminatory purpose 
for Section 5.4(b)

As to any potential Twenty-First Amendment defense of Section 5.4(b), the Tennessee 

Wine decision is also dispositive. The Supreme Court explained that when a state liquor law is 

facially discriminatory, “we ask whether the challenged requirement can be justified as a public 

health or safety measure or on some other legitimate nonprotectionist ground.” 139 S. Ct at 2474. 

A state cannot meet that test with “mere speculation” or “unsupported assertions,” and an ancillary 

nondiscriminatory purpose is not enough: “[w]here the predominant effect of a law is 
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protectionism, not the protection of public health or safety, it is not shielded by § 2” of the Twenty-

first Amendment. 139 S. Ct. at 2474.  

Applying that standard, the Tennessee Wine decision struck down Tennessee’s two-year 

residency requirement in terms that clearly invalidate Indiana’s five-year residency requirement 

for 60 percent of an LLC’s members. The Court rejected the retailers’ argument that the in-state 

residency requirement “ensures that retailers are ‘amenable to the direct process of state courts.’” 

139 S. Ct. at 2475. That objective could “easily be achieved by ready alternatives, such as requiring 

a nonresident to designate an agent to receive process or to consent to suit in the Tennessee courts.” 

Id. Here, IFWS has already designated an in-state resident to receive process. (ECF No. 1 ¶18.) 

The Supreme Court was also unpersuaded by the in-state retailers’ claim that a two-year residency 

requirement gave Tennessee “a better opportunity to determine an applicant’s fitness to sell 

alcohol” and guarded against “undesirable non-residents” from moving into Tennessee to operate 

a liquor store. Id. As the Court explained, “[t]he State can thoroughly investigate applicants 

without requiring them to reside in the State for two years before obtaining a license.” Id. The 

Court also pointed out the irrationality of residency requirements as a basis for determining owner-

character or for facilitating owner-monitoring. “Should the State conclude that a retailer has failed 

to comply with state law, it may revoke its operating license.” Id. (citations and internal quotations 

omitted). The Court was equally unpersuaded by the common argument that in-state residency 

requirements “promote responsible alcohol consumption” because in-state retailers “will be 

familiar with the communities served by their stores.” Id. at 2475-76. Besides the lack of any 

evidence to support that supposition, the Court observed, residency requirements are “very poorly 

designed” to promote temperance. Id. at 2476. As the Court noted, residency requirements apply 

to those who hold the license, not to those who manage the stores and make the sales. And they do 
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not require the owners to live in the communities where their products are sold; they can live 

hundreds of miles away, so long as they stay within one state’s borders. Further, the Court observed 

that the exceptions to Tennessee’s residency requirements completely undermined the notion that 

they were necessary to promote responsible drinking. In Tennessee, residency requirements did 

not apply to owners of bars and other alcoholic beverage sellers for on-premises consumption. Id.

at 2476; see also Cooper, 11 F.3d at 555-56 (applying similar analysis to 51 percent in-state 

corporate ownership rule). 

Finally, the Tennessee Wine Court pointed out that if the purpose of the residency 

requirement was promotion of public health through responsible consumption, obvious 

alternatives existed that would not discriminate against out-of-state residents. 139 S. Ct. at 2476; 

see also Cooper, 11 F.3d at 554-55. Indiana, like Tennessee, has power to limit the number of 

retail licenses and the amount of alcohol that can be sold to an individual. The State can mandate 

training for managers and employees. And it is free to monitor the practices of retailers and to take 

action against those that violate the law. See Ind. Code § 7.1-5-10-1 to 7.1-5-10-23. 

If public health was advanced as the actual purpose of these residency requirements, the 

exceptions in Indiana are even more hypocritical than the exceptions at issue in Tennessee. 

Residency requirements in Indiana do not apply to a long list of permittees, including those 

operating drug stores, dining cars, boats, grocery stores, hotels, airplanes, gaming sites, horse 

tracks, satellite facilities, and certain large restaurants. Ind. Code. § 7.1-3-21-6(a)(1) to -6(a)(10). 

The drug store and grocery store exceptions allow mammoth out-of-state corporations like 

Walmart to sell alcoholic beverages in Indiana. In fact, it appears that in-state residency 

requirements now apply only to owners of liquor stores and restaurants selling less than $100,000 

in food per year. (ECF No. 1 ¶ 25.) Defendants cannot credibly argue that in-state ownership of 
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package stores will promote responsible drinking in Indiana when the State freely allows out-of-

state companies or individuals to own innumerable other establishments that sell alcoholic 

beverages for on-premises or off-premises consumption. There is no rational basis to argue that an 

in-state residency requirement is necessary for these two classes of permittees, and no others. 

Of course, public health is not the purpose of Indiana’s residency requirements. Rather, 

they are intended to protect the economic interests of in-state businesses that do not want to 

compete with efficient out-of-state companies. The Indiana legislature re-confirmed this purpose 

as recently as 2016 when a Chicago-based retailer was planning to expand into Indiana through a 

corporation that met the in-state residency requirement at the time but gave an out-of-state person 

control over the corporation. The in-state liquor lobby convinced the legislature to require that the 

in-state ownership interest in corporations, partnerships, and limited liability companies be a 

“controlling” interest in the corporation. See Pub. L. No. 214-2016, § 24 (HEA 1386) (amending 

Ind. Code §§ 7.1-3-21-5(b), 7.1-3-21-5.2(b), and 7.1-3-21-5.4(b)). The obvious purpose of the 

amendment, and the law itself, was economic protectionism. See Binny’s Hits Legislative 

Roadblock in Indiana, Shanken News Daily, Apr. 21, 2016. 

After the Supreme Court’s decision in Tennessee Wine, there is no tenable argument that 

Indiana’s 60 percent in-state residency requirement is lawful. And given the history of § 7.1-3-21-

5.4(b) and related provisions, and its multiple amendments and exceptions over the last several 

years, there can be no doubt that Indiana’s residency requirement, much like the law struck down 

in Tennessee Wine, was motivated by an improper desire to protect in-state package store owners, 

and to discriminate against out-of-state business interests and owners. As such, Indiana’s law is 

unconstitutional, and it is not a close call. 
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C. Absent injunctive relief, IFWS will suffer irreparable harm 

1. The continuing violation of IFWS’s constitutional rights constitutes 
irreparable harm as a matter of law 

As set forth above, defendants’ enforcement of Section 5.4(b) violates IFWS’s rights under 

the federal dormant Commerce Clause. “The existence of a continuing constitutional violation 

constitutes proof of an irreparable harm, and its remedy certainly would serve the public interest.” 

Preston v. Thompson, 589 F.2d 300, 303 n.3 (7th Cir. 1978) (citing Burns v. Elrod, 509 F.2d 1133 

(7th Cir. 1975), aff’d, 427 U.S. 347 (1976)); see also Exodus Refugee Immigration, Inc. v. Pence, 

165 F. Supp. 3d 718, 739 (S.D. Ind. 2016), aff’d on other grounds, 838 F.3d 902 (7th Cir. 2016). 

Although this principle is applied most frequently to deprivation of rights under the First 

Amendment or Equal Protection Clause, it has been held to apply to violations of the Commerce 

Clause. See Kendall-Jackson Winery, Ltd. v. Branson, 82 F. Supp. 2d 844, 878 (N.D. Ill. 2000) 

(collecting cases, and applying the doctrine to liquor distributors’ challenge to Illinois state laws 

prohibiting suppliers from altering distribution arrangements without good cause), appeal 

dismissed, 212 F.3d 995 (7th Cir. 2000); Gov’t Suppliers Consol. Servs., Inc. v. Bayh, 734 F. Supp. 

853, 864 (S.D. Ind. 1990). Accordingly, IFWS has established irreparable harm as a matter of law. 

Although IFWS presents additional bases for a determination of irreparable harm based on the 

facts presented below, it is not necessary for the Court to reach those arguments given the facial 

invalidity of the challenged statute on constitutional grounds.   

2. IFWS also has shown irreparable harm as a matter of fact

IFWS has outlined in the attached Declaration of Phillip Armstrong the irreparable harm 

the company faces absent an injunction. Mr. Armstrong is Vice President – Real Estate with Total 

Wine. (Armstrong Decl. ¶ 2.) He has long experience in commercial real estate transactions, both 
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on behalf of Total Wine and other firms, and he has been personally involved in IFWS’s efforts to 

open a retail store at the Nora Corners location. (Id.) 

As Mr. Armstrong explains, Total Wine first considered opening a new location in Indiana 

in 2014 and 2015 and he became familiar with the Indiana commercial real estate market at that 

time. (Id. ¶ 4.) Total Wine tabled its plans to enter the Indiana market after the Indiana legislature 

effectively prevented out-of-state owners from controlling Indiana package store permits, but the 

company resumed investigating the Indiana market again in 2019 after the Supreme Court decided 

Tennessee Wine. (Id.) 

Total Wine has a distinct business model that separates it from most competitors. (Id. ¶ 5.) 

Total Wine stores are larger than the typical alcoholic beverage retailer so it can offer outstanding 

product selection, wide aisles, certain customer amenities, excellent lighting, low prices, and first-

rate service. (Id.) A significant part of the Total Wine business model depends on the selection of 

a location for a Total Wine store and the extensive preliminary work involved in moving from site 

selection to store opening. Compared to most of its competitors, Total Wine’s stores in are 

typically larger in size but fewer in number. For these reasons, the site selection for each of Total 

Wine’s stores is critical, and the first Total Wine store in a new state is paramount to its business 

success in that market. (Id.) 

Before Total Wine selects a store site in a new area, Mr. Armstrong and his staff conduct 

detailed analyses of market demographics, locations and density of peer retailers, location and 

density of competing retailers, transportation patterns, and other factors. (Id. ¶ 5.) When they have 

a good sense of the market the company retains a local brokerage firm to identify available 

locations that meet its criteria, and Mr. Armstrong tours the market with the broker. (Id. ¶ 7.) The 

stringent selection criteria eliminates many available spaces. (Id.) Total Wine looks for relatively 
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large spaces with ample parking, a good mix of other regional or national retailers, easy access, 

adequate street visibility and signage, an adequate co-tenant mix of businesses that are likely to 

make contributions to the overall health and success of the center, and various other features. (Id.) 

In addition, because Total Wine stores are large and the company objective of low prices requires 

efficient operations, Total Wine is very sensitive to economic and other terms that are part of its 

standard lease agreement. Rent is always a major component of its overall real estate cost structure 

and one of the keys to its success. (Id.) 

In Indiana, Total Wine’s site selection was even more important than normal because the 

market here is “hypercompetitive.” (Id. ¶ 8.) Unlike most states where Total Wine operate stores, 

all alcoholic beverages are widely available for sale in virtually all types of off-premise retail 

businesses in Indiana – grocery stores, convenience stores, drug stores, package stores, among 

others. (Id.) Notably, with the exception of package stores, many of these off-premise businesses 

are owned by out-of-state businesses. The Indianapolis market has a number of well-established 

package store businesses, many of them with multiple locations. All these factors left very little 

room for error in selecting a site for Total Wine’s first location in Indiana. (Id.) 

After extensive groundwork, including three personal visits by Mr. Armstrong’s team to 

the Indianapolis area, Total Wine decided it wanted to locate on 86th Street, which is a major east-

west roadway on the north end of Indianapolis, located in the center of the main commercial area 

of that part of the city. (Id. ¶ 9.) This area matched all of the company’s key demographic 

requirements. (Id.) The company eventually focused on a 26,000 square foot space in the Nora 

Corners shopping center at 86th Street and Westfield Boulevard. The site was formerly a Marsh 

grocery store, part of which had been leased to a new Aldi grocery, which is a good anchor tenant. 

(Id.) The site has outstanding road visibility, an ample parking field, easy ingress and egress, and 
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a beneficial co-tenancy mix, including several national retailers, that will complement one another 

and provide the typical Total Wine customer an outstanding, one-stop shopping experience. (Id.) 

A new landlord, MH Nora HG, LLC, had recently acquired the Nora Corners site and was 

willing to work with Total Wine on lease terms. (Id. ¶ 10.) Total Wine employees spent substantial 

time negotiating a lease with the landlord. The negotiations led to a letter of intent followed by 

intensive lease negotiations that together took approximately five months before IFWS signed the 

lease. (Id.) The building needed some enhancements for a loading dock and HVAC systems, and 

the company eventually negotiated a below-market lease rate and other favorable terms. (Id.) 

The transaction also involved MH Nora’s acquisition of an existing Beer, Wine, and Liquor 

Package Store Dealer Permit, which IFWS agreed to purchase as part of the transaction. (Id. ¶ 11.) 

(“Purchase Agreement”). IFWS has paid into escrow the consideration contemplated by the 

Purchase Agreement. The Purchase Agreement is a valuable and unique part of the transaction 

because it conveys a permit that will allow IFWS to operate a package store at the Nora Corners 

site, subject to approval of IFWS’s application for transfer of ownership of the permit by the 

defendants, the members of the ATC. (Id.) 

When representatives of Total Wine were reasonably sure they could negotiate a lease at 

the Nora Corners site, they engaged an architectural design team, which has prepared a design plan 

for the space. (Id. ¶ 12.) They also engaged a law firm to assist in preparing the Lease and related 

documents. IFWS has incurred over $100,000 in architectural design, legal and other costs in 

preparing to open a store at the Nora Corners site. (Id.) Project members have spent several 

hundred hours working on IFWS’s long-term effort to open a store at the Nora Corners site. (Id. ¶ 

13.) 
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Both the Purchase Agreement and the Lease have contingencies that permit the agreements 

to be canceled if IFWS is unable to obtain a permit to operate a package store at the site. (Id. ¶ 14.) 

The Purchase Agreement automatically terminates if IFWS cannot obtain approval for the permit 

within 120 days after January 7, 2020, or no later than May 6, 2020. The Lease is terminable by 

either party if the transfer is not approved by April 5, 2020. (Id.) 

Of course, the parties to the Purchase Agreement and the Lease could mutually agree to 

extend the contingency dates, but that is never certain. (Id. ¶ 15) Based on his long experience, 

Mr. Armstrong would expect the landlord to consider extending the contingency period if it 

appears that IFWS is acting in good faith to obtain a permit as soon as possible and that it is 

reasonably likely to obtain a permit within a commercially reasonable time. (Id.) However, he 

would also expect the landlord to demand additional monetary consideration in return for an 

extension of the transaction terms, including possibly “dead rent” payments for a period of months, 

meaning IFWS would have to pay the very substantial rent on the site before it opened a store and 

began collecting revenue. (Id.) Mr. Armstrong would also expect the Landlord to look for other 

suitable tenants and to decline to extend the Lease and Purchase Agreement terms if IFWS was 

delayed beyond a reasonable period of time and it could not occupy the available space. The 

landlord could also seek to sell its package store permit to another purchaser. (Id.) 

IFWS is in a tenuous position in these negotiations because most other prospective tenants 

for a large commercial retail space do not need alcohol permits to begin operating their businesses, 

which is a major advantage for a landlord who needs to collect rent to manage its own cash flow 

and debt service.  

On average, it takes Total Wine about 12 weeks to build a store and another 6 weeks to 

train staff and stock shelves and generally prepare for opening. (Id. ¶ 16.) If IFWS does not obtain 
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a permit by approximately May 1, 2020, it will be unable to open its store in time for the 2020 

holiday season (November and December), when Total Wine businesses typically earn roughly 40 

percent of their annual revenues. (Id.) 

In Mr. Armstrong’s opinion, no other site currently available in the Indianapolis area is 

comparable in terms of its location and economic lease terms to the Nora Corners site. (Id. ¶ 17.) 

The loss of this site will cause IFWS and the owners to suffer irreparable harm and other significant 

economic and operational losses that will not be recovered. (Id.) 

These facts establish that IFWS is likely to incur irreparable harm absent injunctive relief. 

In particular, if this case continues through the normal course of federal civil litigation, including 

motions to dismiss, discovery, motions for summary judgment, trial, and appeal, IFWS is certain 

to lose its rights to a uniquely suitable store location because of a facially unconstitutional and 

protectionist state law. It will also lose its rights to the Package Store Permit, which will require 

IFWS to go through a much lengthier application process to obtain a permit for a new location. In 

addition, IFWS will not be able to recover all of its costs incurred thus far. If IFWS loses its rights 

at the Nora Corners site, another retailer could step in and open a store at IFWS’s preferred site, 

and then compete against IFWS if IFWS later opens a store from another site. 

D. IFWS has no adequate remedy at law 

Because this is a suit against state officers in their official capacity, and because the 

defendants and their employer the State of Indiana have immunity from actions for compensatory 

damages, IFWS has no adequate remedy at law. IFWS will be unable to recover damages from the 

State and its officials. See Methodist Hosp. v. Indiana Fam. & Social Servs. Admin., 860 F. Supp. 

1309, 1319-20 (N.D. Ind. 1994), aff’d in part and remanded in part on other grounds, 91 F.3d 

1026 (7th Cir. 1996); see also Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 733 F.3d 393, 423 

(2d Cir 2013); California Pharmacists Ass’n v. Maxwell-Jolley, 563 F.3d 847, 852 (9th Cir. 2009), 
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vacated on other grounds sub nom. Douglas v. Independent Living Ctr., 565 U.S. 606 (2012);

Kansas Health Care Ass’n v. Kansas Dep’t of Social & Rehab. Servs., 31 F.3d 1536, 1543 (10th 

Cir. 1994); Temple Univ. v. White, 941 F.2d 201, 215 (3d Cir. 1991).3

E. The balance of harms favors IFWS 

When the movant establishes a likelihood of proving that a state law is depriving the 

movant of its constitutional rights, the balance of harms unquestionably favors injunctive relief. 

See, e.g., Does I-IV v. City of Indianapolis, 2006 WL 2927598, at *11 (S.D. Ind. Oct. 5, 2006) 

(“Defendants will not be harmed by having to conform to constitutional standards and, without an 

injunction, Plaintiffs will continue to be denied their constitutional rights. The balance of harms 

therefore favors the issuance of an injunction.”); Kendall-Jackson Winery, 82 F. Supp. 2d at 878 

(public has “at least an equal interest in the maintenance of the constitutional system of government 

embodied in the Commerce Clause and the Contracts Clause” as state government has in 

“strengthening the network of local distributors and preventing direct sales of alcoholic beverages 

by suppliers”). Moreover, given IFWS’s exceptionally strong likelihood of success on the merits 

of this case, as demonstrated by the Supreme Court’s Tennessee Wine decision, as well as the 

Attorney General’s well-reasoned 2009 opinion, the “sliding scale” test weighs heavily in IFWS’s 

favor. See id.

3 The Court of Appeals for the Seventh Circuit has suggested that the general rule that 
federal courts look only to available federal remedies when determining the availability of relief 
at law has been modified by Younger v. Harris, 401 U.S. 37 (1971). See Lynk v. LaPorte Superior 
Court No. 2, 789 F.2d 554, 559-60 (7th Cir. 1986); In re Special March 1981 Grand Jury, 753 
F.2d 575 (7th Cir. 1985). As the district court observed in Methodist Hospital, however, these 
cases involved requests that federal courts enjoin an ongoing state proceeding, which is not at issue 
here. See 860 F. Supp. at 1320. 
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F. The public interest favors preliminary injunctive relief 

When the movant establishes a likely violation of constitutional rights, the public interest 

favors an injunction. Joelner v. Village of Washington Park, 378 F.3d 613, 620 (7th Cir. 2004) 

(“Surely, upholding constitutional rights serves the public interest.”) (citations and quotations 

omitted); Preston, 589 F.2d at 303 n.3 (“The existence of a continuing constitutional violation 

constitutes proof of an irreparable harm, and its remedy certainly would serve the public interest.”); 

Berry v. Aramark Corr. Servs., 2020 WL 374436, at *3 (S.D. Ind. Jan. 23, 2020) (“the vindication 

of constitutional rights serves the public interest”). In addition, the public interest in this case 

would be served by permitting a successful national retailer to open an efficient and well-managed 

store in a former Marsh grocery space that has lain dormant in a prominent retail location. Indiana 

consumers will benefit from Total Wine’s service, selection, and prices, while other retail tenants 

will benefit from a shopping center revitalized by a Total Wine store. 

III. CONCLUSION 

Because IFWS has established all elements for preliminary injunctive relief, it respectfully 

requests that the Court enter an order preliminarily enjoining defendants, their agents, servants, 

and employees, and persons acting in concert or participation with them, from enforcing the 

residency requirements of Indiana Code § 7.1-3-21-5.4(b). Further, because no factual issues need 

to be resolved, the Court should set this motion for a prompt hearing on any legal arguments 

advanced by the defendants.  Plaintiff suggests that this matter might well be resolved and decided 

forthwith on the papers submitted by the parties.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

INDIANA FINE WINE & SPIRITS, LLC, 

Plaintiff, 

v. 

DAVID COOK, Chairman, Indiana Alcohol and 
Tobacco Commission; JOHN KRAUSS, Vice 
Chairman, Indiana Alcohol and Tobacco 
Commission; DALE GRUBB, Commissioner,  
Indiana Alcohol and Tobacco Commission; and 
MARJORIE MAGINN, Commissioner, Indiana 
Alcohol and Tobacco Commission,  

Defendants. 

Case No. 1:20-cv-00741-TWP-MJD 

DECLARATION OF PHILLIP ARMSTRONG 

1. I am over the age of 18 and competent to testify from personal knowledge as to the 

following information. 

2. I am currently Vice President – Real Estate at Total Wine & More (Total Wine), an 

affiliate of plaintiff Indiana Fine Wine & Spirits, LLC (IFWS). I have served in my current position 

since February 2007. Prior to that I worked as a real estate professional at BJ’s Wholesale Club 

and Krispy Kreme, and as a management consultant with Thompson Associates and Management 

Horizons, an affiliate of Price Waterhouse. I earned bachelor’s and master’s degrees in geography 

in 1980 and 1983 respectively. 

3. I have been personally involved in the opening of approximately 135 Total Wine 

stores around the country and in the investigation and planning of many more stores that Total 

Wine did not open for various reasons. I have been personally involved in Total Wine’s plans to 

open a store in Indiana, including its current plan to open a store at the Nora Corners Shopping 

Center at 1460 E. 86th Street in Indianapolis.  
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4. Total Wine first considered opening a new location in Indiana in 2014 and 2015, 

during which I became familiar with the Indiana commercial real estate market. I understand that 

our business decided not to pursue plans to enter the Indiana market after new legislation 

effectively prevented out-of-state owners from controlling Indiana package store permits. Total 

Wine resumed investigating the Indiana market in 2019, after the Supreme Court handed down its 

decision in the Tennessee Wine case.  We understood that decision to mean that Indiana’s residency 

requirements, like the residency requirements at issue in Tennessee Wine, were unconstitutional. 

5. Total Wine has a distinct business model that separates it from most competitors. 

Total Wine stores are larger than the typical alcoholic beverage retailer so we can offer outstanding 

product selection, wide aisles, certain customer amenities, excellent lighting, low prices, and first-

rate service. A significant part of the business model depends on the selection of a location for a 

Total Wine store and the extensive preliminary work involved in moving from site selection to 

store opening. Compared to most of its competition, Total Wine’s stores in a given area are larger 

in size but fewer in number. For these reasons, the site selection for each of Total Wine’s stores is 

critical, and the first Total Wine store in a new state is paramount to our business success in that 

market.  

6. Before we select a store site in a new area we conduct detailed analyses of market 

demographics, locations and density of peer retailers, location and density of competing retailers, 

transportation patterns, and other factors. Typically I work with and supervise two other Total 

Wine employees in these projects. One person on my team assists in all aspects of selecting real 

estate for our new stores. Another is a research analyst who collects data and prepares maps of 

target areas and generally assists in our market analyses.  
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7. When we have a good sense of the market we typically retain a local brokerage firm 

to identify available locations that meet our criteria, and we tour the market with our broker. Our 

site selection criteria eliminate many available spaces. We look for relatively large spaces (15,000 

to 25,000 square feet, with a bias toward the larger end of the size spectrum) with ample parking, 

a good mix of other regional or national retailers, easy access, adequate street visibility and 

signage, an adequate co-tenant mix of businesses that are likely to make contributions to the overall 

health and success of the center, and various other features that I have found to be essential to 

ensuring the success of our business model and attractive to our typical customer. In addition, 

because our stores are large and we try to operate efficiently, we are very sensitive to economic 

and other terms that are part of our standard lease terms – the term of the lease, how much capital 

will be required to convert the store to our model, the rental rate, common area maintenance costs, 

and how much tenant improvement allowance is available. Rent is always a major component of 

our overall real estate cost structure and of the keys to our success. 

8. In Indiana, our site selection was even more important than normal because we 

consider the market to be hypercompetitive. Unlike most states where we operate stores, all 

alcoholic beverages are widely available for sale in virtually all types of off-premise retail 

businesses in Indiana -- grocery stores, convenience stores, drug stores, package stores, among 

others. With the exception of package stores, many of these off-premise businesses are owned by 

out-of-state businesses. The Indianapolis market has a number of well-established package store 

businesses, many of them with multiple locations. All these factors left very little room for error 

in selecting a site for Total Wine’s first location in Indiana.  

9. After extensive work with my colleagues and our broker, including three personal 

visits to the market, we determined we wanted to be on 86th Street, which is a major east-west 
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roadway on the north end of Indianapolis, located in the center of the main commercial area of that 

part of the City. This area matched all of our key demographic requirements. We eventually 

focused on a 26,000 square foot space in the Nora Corners shopping center at 86th Street and 

Westfield Boulevard. The site was formerly a Marsh grocery store, part of which had been leased 

to a new Aldi grocery, which is a good anchor tenant. (I understand that the landlord had to obtain 

a waiver from Aldi to enter into a lease with a package store.) This site met all of our discriminating 

criteria. It has outstanding road visibility, an ample parking field, easy ingress and egress, and a 

beneficial co-tenancy mix, including several national retailers, that will complement one another 

and provide the typical Total Wine customer an outstanding, one-stop shopping experience.  

10. A new landlord, MH Nora HG, LLC, had recently acquired the Nora Corners site 

and was willing to work with us on lease terms. Total Wine employees spent substantial time 

negotiating a lease with the landlord. The negotiations led to a letter of intent on August 23, 2019, 

which was then followed by several months of intensive lease negotiations before we signed the 

lease on January 6, 2020. The building needed some enhancements for a loading dock and HVAC 

systems, and we eventually negotiated a below-market lease rate and other favorable terms.   

11. The transaction also involved MH Nora’s acquisition of an existing Beer, Wine, 

and Liquor Package Store Dealer Permit, which IFWS agreed to purchase as part of the transaction. 

IFWS entered into an Agreement for Transfer of Alcoholic Beverage Permit dated January 7, 2020 

(Purchase Agreement). IFWS has paid into escrow the consideration contemplated by the Purchase 

Agreement. The Purchase Agreement is a valuable and unique part of the transaction because it 

conveys a permit that will allow IFWS to operate a package store at the Nora Corners site, subject 

to approval of IFWS’s application for transfer of ownership of the permit by Indiana authorities.  
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12. When IFWS was reasonably sure it could negotiate a lease at the Nora Corners site, 

it engaged an architectural design team, which has prepared a design plan for the space. IFWS also 

engaged a law firm to assist in preparing the Lease and related documents. IFWS has incurred over 

$100,000 in architectural design, legal and other costs in preparing to open a store at the Nora 

Corners site.  

13. In addition, we have spent several hundred hours working on IFWS’s long-term 

effort to open a store at the Nora Corners site.  

14. Both the Purchase Agreement and the Lease have contingencies that permit the 

agreements to be canceled if IFWS is unable to obtain a permit to operate a package store at the 

site. The Purchase Agreement automatically terminates if IFWS cannot obtain approval for the 

permit within 120 days after January 7, 2020, or not later than May 6, 2020. The Lease is 

terminable by either party if the transfer is not approved by April 5, 2020. 

15. Of course, the parties to the Purchase Agreement and the Lease could mutually 

agree to extend the contingency dates, but that is never certain. Based on my long experience in 

these kinds of transactions, however, I would expect the Landlord to consider extending the 

contingency period if it appears that IFWS is acting in good faith to obtain a permit as soon as 

possible and that it is reasonably likely to obtain a permit within a commercially reasonable time. 

However, I would also expect the landlord to demand additional monetary consideration in return 

for an extension of the transaction terms, including possibly “dead rent” payments for a period of 

months, meaning IFWS would have to pay the very substantial rent on the site before it opened a 

store and began collecting revenue. I would also expect the landlord to look for other suitable 

tenants and to decline to extend the Lease and Purchase Agreement terms if another tenant was 

located. The landlord could also seek to sell its package store permit to another purchaser. IFWS 
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is in a tenuous position in these negotiations because most other prospective tenants for a large 

commercial retail space do not need alcohol permits to begin operating their businesses, which is 

a major advantage for a landlord who needs to collect rent to manage its own cash flow and debt 

service. 

16. On average, it takes Total Wine about 12 weeks to build a store and another 6 weeks 

to train staff and stock shelves and generally prepare for opening. If IFWS does not obtain a permit 

by approximately May 1, 2020, it will be unable to open its store in time for the 2020 holiday 

season (November and December), when Total Wine businesses typically earn roughly 40 percent 

of their annual revenues.  

17. In my opinion based on my years of experience in this business, my knowledge of 

the available commercial properties in Indianapolis, and my personal experience in working on 

opening an Indianapolis store, no other site currently available in the Indianapolis area is 

comparable in terms of its location and economic lease terms to the Nora Corners site. The loss of 

this site will cause IFWS and the owners to suffer irreparable harm and other significant economic 

and operational losses that will never be recovered.  

[Signature on next page] 
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I declare under penalty of perjury that the foregoing is true and correct.  

Executed on March 16, 2020. 

___________________________________ 
Phillip Armstrong 
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