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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

INDIANA FINE WINE & SPIRITS, LLC, 

Plaintiff, 

v. 

DAVID COOK, Chairman, Indiana Alcohol and 
Tobacco Commission; JOHN KRAUSS, Vice 
Chairman, Indiana Alcohol and Tobacco 
Commission; DALE GRUBB, Commissioner,  
Indiana Alcohol and Tobacco Commission; and 
MARJORIE MAGINN, Commissioner, Indiana 
Alcohol and Tobacco Commission,  

Defendants. 

Case No. 1:20-cv-00741-TWP-MJD 

PLAINTIFF’S REPLY MEMORANDUM IN SUPPORT OF 
MOTION FOR PRELIMINARY INJUNCTION 

Plaintiff Indiana Fine Wine & Spirits, LLC d/b/a Total Wine & More (“IFWS” or 

“Plaintiff”) hereby replies to the Memorandum in Opposition to Motion for Preliminary Injunction 

filed by the defendant commissioners of the Indiana Alcohol and Tobacco Commission (“the 

ATC” or “Defendants”). (ECF No. 39.) The ATC effectively concedes that IFWS is likely to 

succeed on the merits and tenders only a weak procedural argument that essentially requests 

abstention in favor of a perceived state procedural remedy, when abstention or exhaustion of state 

remedies plainly is not required. For the reasons stated below, the Court should grant the motion.  

ARGUMENT 

I. The availability of further state administrative or judicial review of IFWS’s permit 
application is not material to this action 

The ATC’s first point – that IFWS could have sought further review of the permit denial 

in the Indiana state administrative and judicial system – is not a legal argument. If it is intended as 

a recital of facts material to the ATC’s legal argument, it could have stopped after acknowledging 

Case 1:20-cv-00741-TWP-MJD   Document 40   Filed 04/14/20   Page 1 of 11 PageID #: 162



2 

that the “ATC reviewed IFWS’s application in a public hearing” and “voted 4-0 to deny IFWS’s 

application because its owners did not satisfy the residency requirements under Indiana law.” (ECF 

No. 39, at 2.) The ATC’s decision was not equivocal or ambiguous or open to further factual 

development. (See ECF No. 1-2.) The ATC made a legal decision on undisputed facts as applied 

to the plain meaning of the challenged statute. Any suggestion that the commissioners might 

change their minds after hearing more facts is illogical; there are no more relevant facts to hear, 

and the local board’s recommendation would be immaterial. The fate of the application was sealed 

by the residency statute at issue; hence, the ATC did not send IFWS’s application to the local 

board for its review. And, even if the ATC had required local board review before making its 

decision, the ATC is not “required to follow the recommendation of the majority of the local 

board” (ECF No. 39, at 2-3, citing “Ind. Code § 7.1-3-19”) when the recommendation “would be 

… not in accordance with the law” or “contrary to … statutory jurisdiction, authority, limitations 

or rights.” Ind. Code § 7.1-3-19-11(a)(1), (3). Here the ATC was bound by the challenged statute, 

as the commissioners plainly held. 

When the ATC denied IFWS’s application, the commissioners were aware of the likely 

constitutional infirmity of Section 5.4(b). (See ECF No. 1, at ¶ 27 (Complaint alleging that a 

commissioner acknowledged a “legal quagmire” and needed guidance from “a court or the Indiana 

General Assembly”); compare ECF No. 38 (Answer) at ¶ 27 (not denying any assertion in ¶ 27).) 

The ATC expected a court decision, and openly welcomed it. As set forth below, the choice of 

court to challenge a statute under the federal constitution is for the plaintiff, not the defendants.

II. IFWS has met all requirements for preliminary injunctive relief 

A. IFWS has no adequate remedy at law 

The ATC contends that the availability of judicial review in a state court is an adequate 

remedy at law that obviates the need for a federal injunction. (ECF No. 39, at 5.) The ATC is 
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confused: the availability of state judicial review is not a “remedy at law” for an action seeking 

declaratory and injunctive relief under 42 U.S.C. § 1983. The doctrine the ATC is invoking is the 

need to exhaust state remedies before pursuing relief in federal court. But the Supreme Court has 

held emphatically and repeatedly – and as recently as last term – that exhaustion is not required 

for actions under § 1983. A party aggrieved by an unconstitutional state law or action may bring 

claims under § 1983 “without first bringing any sort of state lawsuit, even when state court actions 

addressing the underlying behavior are available.” Knick v. Twp. of Scott, Pa., 139 S. Ct. 2162, 

2172-73 (2019) (emphasis added; citation and internal quotations omitted); see also Edwards v. 

Balisok, 520 U.S. 641, 649 (1997) (same); Monroe v. Pape, 365 U.S. 167, 183 (1961) (same), 

overruled on other grounds Monell v. Dep’t of Soc. Servs., 436 U.S. 658 (1978). Ordinarily this 

includes administrative as well as judicial remedies. Patsy v. Bd. of Regents, 457 U.S. 496, 516 

(1982). 

The ATC cites two cases to support its contention that “judicial review itself is an adequate 

remedy at law.” (ECF No. 39, at 5.) One is a state case that simply held that a medical care provider 

claiming a right to increased reimbursement by the state Medicaid program had an adequate 

remedy at law in the form of monetary damages from the state agency that administered the 

Medicaid program and had denied the increase. See Scales v. Hospitality House, 593 N.E.2d 1283 

(Ind. App. 1992). Neither Scales nor anything else in the ATC’s opposition rebuts IFWS’s 

assertion that Eleventh Amendment sovereign immunity principles bar monetary damages in this 

federal Court, which establishes the absence of an adequate remedy at law. (See ECF No. 14, at 

19-20.) Moreover, the ATC never actually says that damages would be available for IFWS in state 

court. (See ECF No. 39, at 5-6.) Instead, it says that “a state court could have reviewed the 

challenged statute, and, in effect, have provided the same relief to IFWS as it seeks in moving for 
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a preliminary injunction in this Court.” (Id. at 6.) But this argument disregards the Supreme Court’s 

consistent holdings that the exhaustion of state judicial remedies is not a prerequisite to suits under 

§ 1983. Moreover, IFWS is not seeking damages in this Court, and the ATC’s failure to articulate 

how damages would be available in state court is fatal to its argument. 

The ATC’s second authority, Wisconsin Cent. Ltd. v. Public Serv. Comm’n, 95 F.3d 1359 

(7th Cir. 1996), considered whether a state-court procedure for compensating a government taking 

of private property was an adequate remedy at law. The court pointed out that the federal Takings 

Clause was unusual among federal rights in that it permitted the taking of private property but 

required the state to pay just compensation; consequently, injunctive relief in federal court was not 

appropriate when the constitution itself established damages as the appropriate remedy. See id. at 

1369. This case arises under the Commerce Clause, not the Takings Clause, and IFWS cited ample, 

unrebutted authority holding that a violation of the Commerce Clause constitutes irreparable harm 

warranting injunctive relief. (See ECF No. 14, at 14.) Moreover, IFWS cited extensive authority 

holding that when state defendants have immunity from compensatory damages in federal court, 

the preliminary-injunction movant has no adequate remedy at law. (See ECF No. 14, at 19-20.) 

The ATC does not even cite, let alone distinguish, any of IFWS’s authority.  

But there is a simpler reason why Wisconsin Central Limited must be rejected. That case 

relied on Willliamson Cty. Reg. Planning Comm’n v. Hamilton Bank, 473 U.S. 172 (1985). See 95 

F.3d at 1368-70. But last term, the Supreme Court overruled Williamson County in Knick, on this 

very point. The Court recognized that Williamson County could not be squared with the non-

exhaustion principle applicable to federal cases arising under § 1983. See Knick, 139 S. Ct. at 

2169-70. The Wisconsin Central Limited case is no longer good law, and Knick, among numerous 

other federal decisions, authorizes injunctive relief here.  
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Finally, the ATC relies on a footnote in D.C. Court of Appeals v. Feldman, 460 U.S. 462, 

482 n.16 (1983), a case challenging the District of Columbia’s bar admission requirement that 

eligibility to practice law required graduation from an approved law school, as authority for the 

“desirability of giving the state court the first opportunity to consider a state statute or rule in light 

of federal constitutional arguments.” (ECF No. 39, at 6 (quoting Feldman).). Desirability aside, 

legions of federal courts have enjoined or otherwise invalidated plainly unconstitutional state laws 

without awaiting state adjudications, and in cases far more comparable than Feldman. E.g., 

Granholm v. Heald, 544 U.S. 460, 469-71 (2005); Capital Cities Cable, Inc. v. Crisp, 467 U.S. 

691 (1984); Healy v. Beer Inst., 491 U.S. 324 (1989). Moreover, the ATC’s truncation of the 

Supreme Court’s quotation in Feldman results in a misleading impression and masks the 

procedural posture in which that case arose. The full sentence states: “We also noted in Cardinale

[v. Louisiana, 394 U.S. 437 (1969)] that one of the policies underlying the requirement that 

constitutional claims be raised in state court as a predicate to our certiorari jurisdiction is the 

desirability of giving the state court the first opportunity to consider a state statute or rule in light 

of federal constitutional arguments.” 460 U.S. at 482 n.16 (emphasis added).  

In Feldman, the plaintiffs sought and obtained rulings from the District of Columbia Court 

of Appeals, and then rather than seeking review on certiorari in the Supreme Court filed their 

challenge to the bar admission rules through an action in the federal District Court, effectively 

seeking a form of appellate review of a state court ruling by a federal trial court. Id. at 468, 472. 

As the context of the case makes clear, when a party has litigated a claim in state court to judgment, 

a federal district court has no jurisdiction to second-guess the state court’s judgment. Federal 

review in that circumstance is achieved through the Supreme Court’s certiorari jurisdiction, and 

the plaintiff must raise relevant constitutional arguments in state court to preserve them for 

Case 1:20-cv-00741-TWP-MJD   Document 40   Filed 04/14/20   Page 5 of 11 PageID #: 166



6 

Supreme Court review. The dictum in Feldman about the desirability of state court review simply 

does not apply when the plaintiff has never invoked state court jurisdiction.  

Had IFWS invoked Indiana state court jurisdiction and adjudicated its claims to judgment, 

it could not have pursued the same claim in this Court. But IFWS intentionally did not seek state 

judicial relief so it could pursue its federal constitutional claim in a federal court, as federal law 

permits. Nothing in the ATC’s opposition or authorities supports its invocation of exhaustion or 

abstention principles as a defense to plaintiff’s request for preliminary injunctive relief.   

B. IFWS has demonstrated irreparable harm 

As to irreparable harm, the ATC makes the same argument: that the harm cannot be 

irreparable if state tribunals could have offered relief from the ATC’s unconstitutional denial of 

IFWS’s permit application. The ATC offers no authority for this argument, and IFWS is aware of 

none. Irreparable harm in this action is measured by the relief available in this Court. Whether 

IFWS was required to seek relief in state tribunals before invoking this Court’s jurisdiction is 

governed by the exhaustion doctrine, and controlling authorities unequivocally establish that 

exhaustion of state remedies is not required. See supra. These authorities would be meaningless if 

federal courts were to hold that a plaintiff is not required to exhaust state remedies, but federal 

courts will not offer injunctive relief unless it did.  

Moreover, the ATC’s estimated timetable for state-court relief is unsupported by any 

affidavit and is wholly unrealistic. Under the ATC’s theory, IFWS would not obtain a federal 

forum for its federal cause of action until it litigates through each level of the Indiana system and 

then petitions the United States Supreme Court for review. That process could take years, as the 

ATC well knows. Compare 255 Morris v. Indiana Alcohol & Tobacco Comm’n, 93 N.E.3d 1149 

(Ind. App. 2018) (21 months from date of local board hearing to decision by trial court; 14 more 

months until decision by Indiana Court of Appeals); Indiana Alcohol & Tobacco Comm’n v. 
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Spirited Sales, LLC, 79 N.E.3d 371 (Ind. 2017) (16 months from wholesaler’s application to ATC’s 

adoption of proposed findings and conclusions; 7 more months for review by trial court; 11 more 

until resolution of “expedited” appeal).  

The ATC does not contend that this Court lacks jurisdiction over IFWS’s claim, and it 

makes no argument for abstention under any recognized doctrine. Federal courts have a “virtually 

unflagging obligation” to exercise their jurisdiction except in extraordinary circumstances that are 

not present here. See, e.g., Deakins v. Monaghan, 484 U.S. 193, 203 (1988). This Court’s 

jurisdiction includes the authority to issue preliminary injunctions, and the ATC has furnished no 

tenable reason why it should not do so here. Most significantly, the ATC makes no effort to rebut 

or even address IFWS’s factual predicate for irreparable harm. (See ECF No. 19, at 14-19.)  

C. IFWS is likely to succeed on the merits 

1. IFWS’s claim is ripe 

The ATC states in conclusory fashion that IFWS’s claim is not ripe, but fails to cite any 

authority that supports its position. On the contrary, the ATC’s only relevant case, Triple G 

Landfills, Inc. v. Fountain Cty., 977 F2d 287 (7th Cir. 1992), thoroughly refutes the ATC’s 

argument. In that case, the Court explained that ripeness concerns were minimal when the plaintiff 

made a facial attack on the validity of a state law, id. at 289, as IFWS does here. In Triple G, the 

plaintiff wanted to operate a landfill but believed a new state law would block its ability to obtain 

the required permit. The plaintiff filed suit before it applied for the relevant permit, and the Court 

still found the plaintiff’s claim ripe. See id. at 290, 291. The Court held that the plaintiff had a 

“direct, tangible, and not merely a hypothetical interest in the subject matter” of the litigation in 

part because it had “already acquired an option to purchase a site and expended $175,000 on site 

development and engineering work.” Id. at 289. Those facts squarely apply here, where IFWS has 

committed to enter into a long-term lease for a retail store and to purchase a dealer’s permit for the 
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site, and has incurred considerable development expense. Although Triple G is effectively 

controlling for IFWS, many other cases are also on point. E.g., Sisters of St. Francis Health Servs.

v. Morgan Cty., Ind., 397 F. Supp. 2d 1032, 1048-49 (S.D. Ind. 2005); Kentuckiana Med. Ctr. LLC 

v. Clark Cty., Ind., 2006 WL 146625, at *9-10 (S.D. Ind. Jan. 18, 2006); see also Pac. Gas & Elec. 

Co. v. State Energy Res. Conservation & Dev. Comm’n, 461 U.S. 190, 201 (1983) (state court 

interpretation useful but not necessary to federal pre-emption claim); Yee v. City of Escondido, 

Cal., 503 U.S. 519, 533-34 (1992) (even before overruling of Williamson County, facial challenge 

to ordinance prohibiting rent increase was ripe before plaintiffs sought increase).1

Ripeness requires an injury-in-fact, which means a “concrete and particularized” injury 

that is “actual or imminent” rather than conjectural or hypothetical. Susan B. Anthony List v. 

Driehaus, 573 U.S. 149, 158 (2014). IFWS’s uncontested evidence concerning its permit-transfer 

agreement, its lease agreement, its monetary and labor expenditures in locating and developing a 

retail site, combined with the ATC’s written denial of IFWS’s permit application, show a concrete 

and particularized injury that easily meets the constitutional threshold.  

2. The Indiana residency requirement is a clear violation of the 
Commerce Clause 

The ATC’s brief statement in response to IFWS’s extensive argument on the merits is 

essentially a concession that IFWS is highly likely to prevail. (ECF No. 14, at 6-13.) As the ATC 

recognizes, the same state purposes ostensibly served by the residency requirements were 

“insufficient to overcome [a] challenge under the dormant Commerce Clause” in Tennessee Wine. 

1 At one time, the Supreme Court held that property-takings cases required a final ruling 
from a state court denying just compensation before a property owner could bring a § 1983 action 
in federal court. Williamson County, 473 U.S. at 186-87. In Knick, however, the Supreme Court 
overruled Williamson County, finding that the Williamson County view of ripeness was “not just 
wrong” but “exceptionally ill-founded.” 139 S. Ct at 2178. As the Knick Court observed, the 
requirement of a state court ruling effectively foreclosed the plaintiff’s right to choose a federal 
forum because the state court adjudication would operate as res judicata. See id. at 2179.  
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(See Doc. No. 39, at 9.) Moreover, the ATC makes no concrete factual showing in support of those 

purposes, as Tennessee Wine requires. See Tennessee Wine & Spirits Retailers Ass’n v. Thomas, 

139 S. Ct. 2449, 2474-75 (2019). Curtailing alcohol abuse was directly addressed in Tennessee 

Wine, id. at 2474-76. And the ATC makes no effort to explain how “tax revenue collection may 

be easier” when 60 percent of the owners reside in Indiana – but the sales tax can be readily 

collected from an Indiana LLC with an Indiana resident agent and an Indiana physical location and 

assets. See Granholm v. Heald, 544 U.S. 460, 489-92 (2005) (rejecting state-proffered purposes 

of combatting underage drinking and facilitating tax collection). When a state party does not even 

try to marshal facts to support an allegedly legitimate purpose, likelihood of success is virtually 

assured, and the “sliding scale” is heavily weighted in plaintiff’s favor.  

D. Public policy and the balance of equities favor IFWS 

Contrary to the ATC’s out-of-context quotation, the “government’s interest” is not “in large 

part presumed to be the public’s interest.” ECF no. 39, at 9 (quoting United States v. Rural Elec. 

Convenience Coop. Co., 922 F.2d 429, 440 (7th Cir. 1991)). In the first place, the “government” 

at issue in Rural Electric was the United States, which was seeking to enjoin a state court 

proceeding that could have affected federal interests, potentially without the United States’ 

participation. Apart from this stray statement in Rural Electric, IFWS can find no general principle 

that the government interest is presumed to be the public’s interest. See, e.g., Rodriguez v. Robbins, 

715 F.3d 1127, 1145 (9th Cir. 2013) (doubting the government’s assertion of that maxim). And 

the innumerable injunctions that federal courts have issued against state officials acting under 

unconstitutional state laws make clear that there is no such presumption in cases like this one. 

Other than the Rural Electric case, the ATC’s argument on public policy and balance of 

equities simply repeats its mantra that state tribunals are available for relief. (See ECF No. 39, at 

9-10.) As shown above, that argument has no merit. Moreover, the ATC ignores IFWS’s argument 
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that the balance of harms and the public interest favor injunctive relief when state law deprives the 

movant of constitutional rights. (ECF No. 14, at 20-21.) The Court should treat those arguments 

as conceded, and conclude that public policy and the balance of equities warrant injunctive relief.  

In sum, because the motion papers make exceptionally clear that IFWS is likely to prevail 

on the merits of its claims, the sliding scale clearly tips in favor of injunctive relief. Moreover, the 

ATC’s central argument on the balance of potential harms – that a state court procedure is available 

and therefore must be invoked – is contrary to longstanding Supreme Court precedent. There is no 

countervailing weight on the scale, and sliding is not necessary. 

CONCLUSION 

For the reasons stated herein and in IFWS’s opening memorandum, the Court should 

forthwith enter an order preliminarily enjoining defendants, their agents, servants, and employees, 

and persons acting in concert or participation with them, from enforcing the residency 

requirements of Indiana Code § 7.1-3-21-5.4(b). 

April 14, 2020 

Pro hac vice: 

William J. Murphy 
John J. Connolly 
ZUCKERMAN SPAEDER LLP 
100 E. Pratt St., Suite 2440 
Baltimore, MD 21202 
410-332- 0444 (phone) 
410-659-0436 (fax) 
wmurphy@zuckerman.com
jconnolly@zuckerman.com

Respectfully submitted, 

/s/ Bryan H. Babb   

Bryan H. Babb, Atty. No. 21535-49 
Alex C. Intermill, Atty. No. 25315-49 
Bradley M. Dick, Atty. No. 29647-49  
BOSE MCKINNEY & EVANS LLP 
111 Monument Circle, Suite 2700 
Indianapolis, IN  46204 
317-684-5000 (phone) 
317-684-5173 (fax) 
bbabb@boselaw.com
aintermill@boselaw.com
bdick@boselaw.com 

Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 14, 2020, a copy of the foregoing was filed electronically.  

Notice of this filing will be sent to the following counsel by operation of the Court’s electronic 

filing system.  Parties may access this filing through the Court’s system. 

Jefferson S. Garn 
Sarah Hurdle Shields 
Lauren A. Jacobsen 
OFFICE OF THE INDIANA ATTORNEY GENERAL

Indiana Government Center South, 5th Floor 
302 West Washington Street 
Indianapolis, IN  46204-2770 
Jefferson.Garn@atg.in.gov
Sarah.Shields@atg.in.gov
Lauren.Jacobsen@atg.in.gov

s/Bryan H. Babb
Bryan H. Babb 

3842165.dt1 
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