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Defendants Molson Coors Beverage Company and MillerCoors, LLC (collectively 

“Molson Coors”) respectfully submit this response in opposition to the Motion for Preliminary 

Injunction (the “Motion”) filed by Plaintiff Future Proof Brands, LLC (“Future Proof”). 

INTRODUCTION 

Future Proof’s Motion paints a story about its past, the alleged popularity of Brizzy, and 

Molson Coors’ purported intent that is based on rhetoric and conjecture, not reality.  To start, the 

Future Proof brand did not appear on the Shark Tank TV show or receive a $1 million investment 

from Mark Cuban.  That was a different brand called BeatBox Beverages, which sold a boxed 

wine cocktail product of the same name.  Future Proof’s Brizzy, which launched five years later, 

is a different product, targeting a different consumer, competing in a different category. Future 

Proof’s conflation of its Brizzy brand and BeatBox Beverages is intended to hide the fact that the 

Future Proof brand and the Brizzy seltzer cocktail are not famous at all.  In reality, the Future Proof 

brand and the Brizzy seltzer cocktail are barely six months old, and Brizzy seltzer cocktails are in 

limited distribution in only four states.  For context, the two largest current players in the hard 

seltzer market, White Claw and Truly, sold tens of millions of cases of hard seltzer products each 

in 2019 alone, whereas Future Proof has distributed just 11,000 cases to date.   

Given the actual backdrop of this case, Future Proof’s story that Molson Coors would seek 

to capitalize on the branding of a nascent, regional brand with very limited market share makes no 

sense.1  Future Proof’s story falls apart when considering the two products and their marketing are 

actually quite different.  Whereas Future Proof’s Brizzy is a fizzy cocktail-like seltzer, Molson 

Coors’ Vizzy product is the first and only hard seltzer made with acerola cherries high in 

                                                
1 On the facts alleged, Future Proof’s complaint is subject to dismissal under Federal Rule 12(b)(6), 
and Molson Coors intends to file a motion on that basis at the appropriate time. 
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antioxidants like Vitamin C.  Molson Coors’ marketing is directed to distinguishing Vizzy from 

its hard seltzer competitors by standing out among the sea of sameness in the hard seltzer segment.  

Thus, the Vizzy can and secondary packaging look nothing like Brizzy’s, and Molson Coors will 

market Vizzy to a different type of consumer.  It is no wonder that Future Proof does not provide 

credible evidence of confusion, such as consumer survey evidence, but instead relies solely on a 

double-hearsay statement from an unidentified wholesaler—not a consumer—to an unidentified 

“Future Proof employee.”    

At base, Future Proof’s Motion asks the Court to enjoin Molson Coors’s planned national 

rollout simply because both “Brizzy” and “Vizzy” rhyme with “fizzy.”  But all seltzer products 

are carbonated and thus “fizzy.”  That is a hallmark characteristic of the entire category of 

beverages.  That is likely why both Future Proof and Molson Coors independently came up with 

names for seltzer products containing the letters I-Z-Z-Y.  Contrary to its Motion, Future Proof is 

far from the first company to trademark or use such a name to market a carbonated beverage.  Nor 

can Future Proof point to any widespread customer use or goodwill for the BRIZZY word mark 

that would distinguish it from those many other “-IZZY” products and trademarks in the 

marketplace, given Brizzy’s short time on the market and very limited distribution. 

Finally, Future Proof admits that it knew about Molson Coors’ Vizzy several months ago.  

Instead of taking action then, Future Proof strategically waited until now to file for a preliminary 

injunction in order to try to maximize the harm to Molson Coors (estimated to be upwards of $28 

million if a preliminary injunction issues) in a thinly-veiled attempt to improve its negotiating 

leverage.  No preliminary injunction is warranted on these facts.  Future Proof’s motion should be 

denied. 

Case 1:20-cv-00144-JRN   Document 14   Filed 03/12/20   Page 6 of 30



 

3 

BACKGROUND FACTS 

I. Future Proof Did Not Exist Until Late October 2019. 

Future Proof’s motion is supported only by the self-serving, largely hearsay declaration of 

its CEO,2 which takes various liberties with its presentation of the relevant facts.  Contrary to 

Future Proof’s story, the “Future Proof” brand came into existence less than six months ago on 

October 30, 2019.  See App.3 0007-08.  The referenced Shark Tank investment was secured over 

five years ago for another brand and based on an entirely different product for boxed wine 

cocktails:  BeatBox Beverages.  Id. at 0068, 0079.  It had nothing to do with Brizzy, and Future 

Proof puts forth no evidence that consumers recognize any relationship between these brands.  

Future Proof even described the corporate reorganization as a “rebrand[ing]” from the “one-trick 

pony” of BeatBox.  Id. at 0079-80.  Future Proof’s attempts to claim the goodwill of BeatBox 

Beverages in this litigation are directly contrary to its own market statements. 

II. The BRIZZY Word Mark Is Not Famous. 

The BRIZZY word mark was first used to market a seltzer cocktail product just a few 

months ago.  See id. at 0032-33.4  Since then, the Brizzy seltzer cocktails have been in very limited 

                                                
2 The Court should give this self-serving declaration little weight, especially in the face of 
contradictory evidence from Molson Coors.  See Williams v. Price, No. 3-01-CV-0400-D, 2001 
WL 257931, at *1 (N.D. Tex. Mar. 9, 2001), report and recommendation adopted, No. CIV. A. 
301CV0400-D, 2001 WL 332003, *1 (N.D. Tex. Apr. 3, 2001); see also BMG Music v. Martinez, 
74 F.3d 87, 91 (5th Cir. 1996) (refusing to credit a solitary, conclusory, and self-serving statement 
contradicted by other evidence); United States v. Lawrence, 276 F.3d 193, 197 (5th Cir. 2001) 
(finding that “self-serving” affidavit was not “significant probative evidence”). 
3 Defendants’ Appendix, filed concurrently herewith, is referred to herein as “App.,” and the 
Appendix in Support of Plaintiff’s Motion for Preliminary Injunction (ECF No. 9) is referred to 
herein as “Pl. App.” 
4 Future Proof’s CEO claims in his Declaration that Future Proof launched Brizzy on September 
1, 2019.  Pl. App. 003 at ¶ 6.  But Future Proof’s COO, Aimy Steadman, represented to the U.S. 
Patent and Trademark Office that the first use of the BRIZZY word mark anywhere in commerce 
was September 23, 2019.  App. 032-33. 
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distribution (just over eleven-thousand cases) and are only available at a few hundred stores in 

four states:  Texas, South Carolina, North Carolina, and Michigan.  Pl. App. 004 at ¶ 8.  These 

facts are severely deficient and simply cannot be the basis to find the mark “famous.”  Even if 

Future Proof were to succeed on all of its claimed rollout plans for the Brizzy seltzer cocktail, 

which is far from certain in the highly competitive beverage industry and emerging hard seltzer 

category, its distribution would still be limited to certain parts of seven “select” states:  the four 

listed above, plus Georgia, Kansas, and Ohio.  App. 0081.  

Further, Future Proof offers no evidence of widespread use or customer goodwill for the 

BRIZZY word mark or for Future Proof itself.  Future Proof provides no evidence of how many 

customers have even purchased the Brizzy seltzer cocktail.  Instead, Future Proof’s supporting 

declaration only details the number of cases that distributors have purchased from Future Proof.  

Pl. App. 003 at ¶ 6.  It is entirely possible that many of those cases are still in distributor 

warehouses, yet to be delivered to retail, let alone purchased by consumers in any significant 

quantity.  The remainder of the declaration is conjecture—for itself and for the industry—that 

tellingly avoids dealing in any actual achievements for the brand.  

III. Molson Coors Came up with Vizzy and Heavily Invested in it Long Before Brizzy. 

Molson Coors’ VIZZY mark and the Vizzy hard seltzer product are an outgrowth of a 

program it started in May 2018 to focus on alcoholic beverages that would distinguish themselves 

in the market by their ingredients.  App. 0001 at ¶ 3.  Molson Coors did not choose the VIZZY 

mark in response to Future Proof’s BRIZZY word mark, but came up with the name independently 

and well before Brizzy’s September 2019 launch.  Id. at 0001-02 at ¶¶ 3-4.  The “Vizzy” name 

stems from two of the product’s most prominent features:  Vitamin C and fizzy.  With a $30 million 

nationwide media campaign and fifty-state product launch behind it, Molson Coors expects to put 

Vizzy in more than 120,000 points of distribution by the end of 2020.  Id. at 0002, ¶ 6.  Vizzy is 
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Molson Coors’ “biggest bet yet on the hard seltzer segment,” and is a “key part of [its] plan to 

double-down on seltzers.”  Pl. App. 023; id. at 044; see App. 0001-02 at ¶¶ 3–6.   

Rather than make a play for current hard seltzer consumers, though, Molson Coors projects 

that 75% of Vizzy’s claimed consumption will come from outside the hard seltzer category, thus 

increasing the hard seltzer market rather than cannibalizing from other competitive products.  Id. 

at 0002 at ¶ 5.  No other hard seltzer on the market contains acerola cherries or other superfruits.  

Pl. App. 044; see id. at 023.  Molson Coors will be highlighting that distinguishing factor of 

antioxidant Vitamin C in its marketing.  Molson Coors does not seek to capitalize on the success 

of any current hard seltzer but to expand the segment with new legal-age consumers who did not 

previously drink hard seltzer.  App. 0002 at ¶ 5.     

ARGUMENT 

A preliminary injunction is an “extraordinary remedy” and “should not be granted unless 

the party seeking it has ‘clearly carried the burden of persuasion’ on all four requirements.”  PCI 

Transp., Inc. v. Fort Worth & W.R. Co., 418 F.3d 535, 545 (5th Cir. 2005) (citation omitted); see 

also Valley v. Rapides Parish Sch. Bd., 118 F.3d 1047, 1050 (5th Cir. 1997) (stating that a movant 

must “unequivocally show the need” for a preliminary injunction).  A preliminary injunction will 

not issue unless the movant clearly establishes:  (1) a likelihood that it will prevail on the merits; 

(2) a substantial threat that it will suffer irreparable injury if the injunction is not granted; (3) that 

the balance of the equities tips in its favor; and (4) that an injunction is in the public interest.  

Winter v. Nat. Res. Defense Council, Inc., 555 U.S. 7, 20, 22 (2008).  Future Proof does not clearly 

carry its burden of persuasion on any one of the four Winter factors, much less all four.  Its request 

for a preliminary injunction should be denied. 
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I. Future Proof Is Not Likely To Succeed on the Merits. 

To prevail on a claim of trademark infringement, Future Proof must clearly show (1) that 

it possesses a valid mark in the BRIZZY word mark; and (2) that Molson Coors’ use of the VIZZY 

mark creates a likelihood of confusion as to source, affiliation, or sponsorship.  Streamline Prod. 

Sys., Inc. v. Streamline Mfg., Inc., 851 F.3d 440, 450 (5th Cir. 2017).  Future Proof is unable to 

satisfy either prong and thus not likely to succeed on the merits. 

A. The BRIZZY Word Mark Is Not Legally Protectable. 

Only “legally protectable” marks are actionable, and to be “legally protectable, a mark 

must be ‘distinctive’ in one of two ways:” it must be (1) “inherently distinctive” or (2) have 

“acquired distinctiveness” through “secondary meaning.”  Nola Spice Designs, L.L.C. v. Haydel 

Enters., Inc., 783 F.3d 527, 537 (5th Cir. 2015).  A mark is “inherently distinctive if its intrinsic 

nature serves to identify a particular source.”  Id. (quoting Wal-Mart Stores, Inc. v. Samara Bros., 

529 U.S. 205, 210-11 (2000)).  A mark develops “secondary meaning” when “in the minds of the 

public, the primary significance of a mark is to identify the source of the product rather than the 

product itself.”  Nola Spice Designs, 783 F.3d at 537. 

Future Proof cites a recent 2019 registration with the USPTO of the word mark BRIZZY 

as conclusive proof that it has a legally protectable mark.  Motion at 8.  Yet Future Proof’s 

registration with the USPTO only provides a rebuttable presumption that the mark is inherently 

distinctive and provides no presumption on secondary meaning.  See Nola Spice Designs, 783 F.3d 

at 537, 543 (citing Amazing Spaces, Inc. v. Metro Mini Storage, 608 F.3d 225, 237 (5th Cir. 2010)).  

The facts of this case rebut that presumption and demonstrate that the BRIZZY word mark is not 

inherently distinctive.  The BRIZZY word mark also has not acquired secondary meaning.  Thus, 

it is not protectable and cannot support a preliminary injunction. 
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1. The BRIZZY Word Mark Is Not Inherently Distinctive. 

Word marks can be categorized on a distinctiveness spectrum from least distinctive to most 

distinctive as follows:  (1) generic, (2) descriptive, (3) suggestive, (4) arbitrary, and (5) fanciful.  

See Springboards to Ed., Inc. v. Houston Indep. Sch. Dist., 912 F.3d 805, 814-15 (5th Cir. 2019).  

Of note here, suggestive, arbitrary, and fanciful marks are distinctive, but descriptive marks are 

only distinctive if they have acquired “secondary meaning.”  Nola Spice Designs, 783 F.3d at 537.  

This categorization exercise must be done in “the context in which the term is used” and in 

consideration of “the products or services to which it is applied” and “the audience to which the 

relevant product or service is directed.”  Id. at 537 (citations omitted).  “[T]he question is, ‘What 

do the buyers understand by the word for whose use the parties are contending?’”  Id. (alteration 

in original) (citations omitted).   

Future Proof claims, without analysis or support, that its BRIZZY word mark is “arbitrary 

or fanciful.”  Motion at 9.  That conclusory statement should be disregarded.  E.g., Williams, 2001 

WL 257931 at *1; BMG Music, 74 F.3d at 91.  Arbitrary and fanciful marks “bear no relationship 

to the products or services to which they are applied,” Amazing Spaces, 608 F.3d at 241 (citation 

omitted), but the BRIZZY word mark originates in large part from the term “fizzy,” which is a 

term used to describe the hard seltzer beverage.  The BRIZZY word mark thus indicates the “fizzy” 

characteristic or quality of the seltzer beverage.  As such, the BRIZZY word mark is descriptive, 

rather than arbitrary or fanciful as Future Proof claims, because it “identifies a characteristic or 

quality of an article or service, such as its color, odor, function, dimensions, or ingredients.”  Nola 

Spice Designs, 783 F.3d at 539 (quoting Amazing Spaces, 608 F.3d at 241).   

Future Proof’s usage of the BRIZZY word mark on its products reinforces that it is merely 

descriptive of the fizziness of the beverage.  Each can prominently displays a grid of bubbles, with 

different color bubbles indicating an upward motion of the bubbles moving through the drink to 
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the surface.  See App. 0027; Pl. App. 004.  Future Proof even markets its Brizzy seltzer cocktail 

with the tag line “Follow the Fizz,” which further indicates that the BRIZZY word mark is 

descriptive of the fizziness of the drink.  See, e.g., App. 0040, 0063. 

Even though the BRIZZY word mark does not use the entire word “FIZZY,” it is still 

descriptive.  The example given in the Nola Spice Designs case is instructive here and reflects that 

“the concept of descriptiveness must be construed rather broadly.”  Nola Spice Designs, 783 F.3d 

at 539.  The Fifth Circuit reasoned that a mark including the word “Alo” would be descriptive if it 

was used in “reference to products containing gel of the aloe vera plant.”  Id.  Like with “Alo” 

describing an aloe vera product, it does not take much imagination, or any at all, for a consumer 

to understand “izzy” describes a fizzy beverage by conveying to consumers the fizziness of the 

product.  See id. (describing the “imagination test” and that under that test, “if the word conveys 

information about the product, it is descriptive”).   

Future Proof cannot claim exclusive rights to the term “IZZY” or other terms that rhyme 

with “fizzy” for carbonated beverages, even when used in conjunction with “BR,” because of a 

crowded market of other “IZZY” or “FIZZY” derived marks.  These include Malibu’s “Fizzy” 

sparkling alcoholic beverages (“FIZZY PINK LEMONADE” and “FIZZY MANGO”), “IZZE” 

sparkling juice, “BIZZY” cold brew coffee drinks, “FIZZY FOX” sparkling shrub, IGA’s 

“FIZZY” sparkling water, and Hubble’s “FIZZY JUICE” sparkling juice drinks.  App. 0009, 0047, 

0051, 0071–75.  The existence of these other products in the market limits the scope of any 

exclusivity that Future Proof can claim in BRIZZY or another IZZY-derived term, like VIZZY.  

See Bd. of Supervisors for La. State Univ. Agric. & Mech. College v. Smack Apparel Co., 550 F.3d 

465, 479 (5th Cir. 2008) (citing Sun Banks of Fla., Inc. v. Sun Fed. Savings & Loan Ass’n, 651 
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F.2d 311, 316 (5th Cir.1981)).  In other words, the BRIZZY word mark is not inherently distinctive 

because it is merely descriptive of the product it sells. 

2. The BRIZZY Word Mark Has Not Acquired Secondary Meaning. 

Because Molson Coors has rebutted the presumption that the BRIZZY word mark is 

distinctive due to its trademark registration, the burden shifts back to Future Proof to establish that 

its BRIZZY word mark acquired secondary meaning.  See Nola Spice Designs, 783 F.3d at 543; 

Test Masters Educ. Servs., Inc. v. Singh, 428 F.3d 559, 567 (5th Cir. 2005) (stating that after the 

presumption of distinctiveness is rebutted, “[t]he burden then shifts to the registrant to prove that 

its mark has secondary meaning”).  The burden on Future Proof here “is substantial and requires a 

high degree of proof.”  Nola Spice Designs, 783 F.3d at 544; Test Masters, 428 F.3d at 567.   

Future Proof cannot come close to meeting its burden to prove that the BRIZZY word mark 

“has come through use to be uniquely associated with a specific source” and that “in the minds of 

the public, the primary significance of” the BRIZZY word mark “is to identify the source of the 

product rather than the product itself.”  Amazing Spaces, 608 F.3d at 247-48.  Given its six months 

in the marketplace, the BRIZZY word mark simply has not been in use long enough to establish 

“the public’s mental association between the mark and the alleged mark holder.”  Id. (citation 

omitted).  Nor has Future Proof had a sufficient volume of sales or amount of advertising to 

establish such secondary meaning, even by its own evidence.  Future Proof offers no consumer-

survey evidence or direct consumer testimony to establish any such secondary meaning.  

Moreover, as discussed in more detail below, Molson Coors had no intent to copy the BRIZZY 

word mark.  These facts make it impossible for Future Proof to establish any secondary meaning 

in this case, let alone to the level necessary to obtain preliminary injunctive relief. 
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B. There Is No Likelihood of Confusion Here 

Even if Future Proof were somehow able to establish that it has a legally protectable mark 

(it cannot), it cannot establish likelihood of confusion, let alone “clearly” establish it as required 

for a preliminary injunction.  A “likelihood of confusion” means “more than a mere possibility of 

confusion.”  Elvis Presley Enters., Inc. v. Capece, 141 F.3d 188, 193 (5th Cir. 1998).  Rather, 

“[l]ikelihood of confusion is synonymous with a probability of confusion.”  Id. (emphasis added).  

Future Proof has offered only rhetoric and conclusory statements to support its contention that 

likelihood of confusion exists.  Accordingly, Future Proof’s Motion must fail. 

The Fifth Circuit analyzes eight factors, or “digits,” of confusion to determine whether 

there is a likelihood of confusion in a defendant’s use of certain words in commerce:  “(1) strength 

of the mark; (2) mark similarity; (3) product or service similarity; (4) outlet and purchaser identity; 

(5) advertising media identity; (6) defendant’s intent; (7) actual confusion; and (8) care exercised 

by potential purchasers.”  Cross Trailers, Inc. v. Cross Trailer Mfg. & Sales, LLC, 363 F. Supp. 

3d 774, 781 (W.D. Tex. 2018).  None of the factors are “ultimately dispositive” and, even where 

a majority of the factors favor a likelihood of confusion, the court’s review “can still result in the 

opposite finding.”  Cross Trailer, 363 F. Supp. 3d at 781.  None of the digits favors Future Proof 

here, so its Motion must fail. 

1. The BRIZZY Word Mark Is Weak. 

Even if Future Proof had a “legally protectable mark” in the BRIZZY word, the Court still 

needs to determine the strength of the BRIZZY word mark in analyzing the first digit of confusion.  

The Fifth Circuit analyzes “(1) the mark’s position along the distinctiveness spectrum, and (2) the 

standing of the mark in the marketplace,” when determining the strength of a mark.  Springboards, 

912 F.3d at 814-15 (quotations and citation omitted).  As to the distinctiveness spectrum, Molson 
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Coors already demonstrated above that the BRIZZY word mark is merely descriptive and has not 

acquired secondary meaning.  See Section I.A.1, supra.   

The word mark BRIZZY is at most “minimally arbitrary, fanciful, or imaginative,” which 

makes it a “weak” mark.  Myo, LLC v. Brull & York, LLC, No. 1:18-CV-370-RP, 2019 WL 136820, 

*4 (W.D. Tex. Jan. 8, 2019).  Because the “IZZY” refers to the beverage’s fizziness, any fizzy 

drink producer could innocently select words with an -IZZY derivative (like VIZZY) as a product 

name.  See id.  Indeed, as noted above, there are a plethora of similarly named carbonated beverage 

products on the market already, all of which predate BRIZZY.   

The BRIZZY word mark’s lack of standing in the marketplace and lack of fame also weigh 

heavily against Future Proof on this digit of confusion.  “BRIZZY” is a product mark, not a house 

mark (like “COORS BREWING COMPANY GOLDEN, COLORADO”), and is used on only one 

beverage that Future Proof released roughly six months ago in limited distribution.  Future Proof 

offers nothing to substantiate its contention that the BRIZZY word mark is widely recognizable, 

or that consumers even rate the Brizzy brand highly among its competitors or value its brand or 

distinction in the marketplace.5  Cf. Myo, 2019 WL 136820, at *4-5.  Instead, Future Proof simply 

proclaims the brand “has acquired substantial value and goodwill” in the hope that such an 

unsupported statement is sufficient on a preliminary injunction motion.  Pl. App. 004 at ¶ 9.  It is 

not.  See, e.g., Williams, 2001 WL 257931 at *1; BMG Music, 74 F.3d at 91. 

Even if BRIZZY had standing in the market, it would be diminished by extensive third-

party use of similar terms throughout the market, which “suggests that consumers will not 

associate” the use of Molson Coors’ VIZZY word mark with Future Proof or BRIZZY or any other 

                                                
5 To the contrary, in an attempt to build credibility in the marketplace, Future Proof has used the 
trademarked logo of Defendant MillerCoors, LLC to show that its “VP Chain Accounts” was a 
“seasoned industry veteran[].”  App. 0069. 

Case 1:20-cv-00144-JRN   Document 14   Filed 03/12/20   Page 15 of 30



 

12 

market iteration using the “izzy” root.  Springboards, 912 F.3d at 815.  In addition to the several 

“FIZZY” or “IZZY”-termed products identified in Section I.A.1 above, the USPTO has granted 

trademark registrations for other IZZY-derived and similar word marks.  These marks include 

BIZZY for use in “Coffee based beverages,” IZZY for use in “Non-alcoholic sparkling fruit juice 

beverages,” and IZZE for use in “Sparkling flavored water.”  App. 0011, 0076-78.  Several other 

similar third-party marks are or have been used in other industries, including DRIZZY, DRIZLY, 

BRIZZE, BRIZZA, BRIZZO, BRIZZLY, BRIZLEY, and others.  App. 0012–25, 0043–46.   

With this great number of “more or less similar trade-marks already in use on different 

kinds of goods,” there is less chance of confusion.  Amstar Corp. v. Domino’s Pizza, Inc., 615 F.2d 

252, 259-60 (5th Cir. 1980).  What is more likely is that customers of sparkling beverage products, 

like BRIZZY and VIZZY, “have become so conditioned by a plethora of such similar marks that 

customers have become educated to distinguish between different” marks on the basis of their 

distinctions, like the difference between VIZZY and BRIZZY.  Quantum Fitness Corp. v. 

Quantum LifeStyle Centers, L.L.C., 83 F. Supp. 2d 810, 820 (S.D. Tex. 1999) (quotations and 

citation omitted).  This digit weighs in favor of Molson Coors. 

2. The BRIZZY and VIZZY Word Marks Are Not Actionably Similar.  

The next digit of likelihood of confusion considers the similarity of the marks by 

“comparing the marks’ appearance, sound, and meaning.”  Elvis Presley Enters., 141 F.3d at 201.  

Future Proof’s motion highlights the similarity of the “IZZY” portion of the two marks, but “the 

use of identical dominant words does not automatically equate to similarity between marks.”  

Springboards, 912 F.3d at 815 (citation omitted).  This is especially true here, where the similar 

part of both marks is merely descriptive of the fizziness of each drink.  What remains is whether 

the remnants “BR” and “V” are actionably similar.  They are not. 
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The “V” in “VIZZY” refers to the fact that it contains Vitamin C whereas the “BR” in 

BRIZZY refers to the beverage itself.  Future Proof’s argument that “B” and “V” have a similar 

sound and pronunciation (Motion at 10–12) is irrelevant because Future Proof does not have a 

trademark to “BIZZY” but to “BRIZZY.”  See App. 0009–10 (showing that the “Bizzy” mark 

refers to an unaffiliated company’s coffee product).  Molson Coors is not selling “VRIZZY.”  

Future Proof’s addition of the “R” in BRIZZY makes the “B” sound even more distinctive and 

distinguishes BRIZZY from VIZZY, despite any similarity in the “B” and “V” sounds alone.6 

Further distinguishing the BRIZZY and VIZZY marks is the fact that Future Proof and 

Molson Coors use entirely different logos, font, coloring, cans, packaging, and marketing.  See 

Myo, 2019 WL 136820, at *5 (finding no similarity where the parties used “entirely different logos, 

font, and coloring in their branding”).  The marks’ use in advertising and the context in which a 

mark issued “is highly probative of whether the mark creates a likelihood of confusion in relation 

to another mark.”  Elvis Presley Enters., 141 F.3d at 197.  A court should consider the marks “in 

the context that a customer perceives them in the marketplace,” so the marks’ use on “labels, 

packages, or in advertising material directed to the goods is probative of the reaction of prospective 

purchasers to the mark.”  Id. 

The “V” in VIZZY is also crucially different from BRIZZY in the way that VIZZY is 

made.  Vizzy is “the first hard seltzer made with acerola cherry, the superfruit high in the 

antioxidant vitamin C.”  Pl. App. 043.  Until Vizzy, “no hard seltzer on the market”—including 

                                                
6 Perhaps this is why the Examiner at the USPTO did not cite the BRIZZY word mark against 
Molson Coors when it applied for a trademark on the VIZZY word mark.  See App. 0084.  In other 
words, the Examiner did not believe them to be close enough to reject the VIZZY word mark 
because of the existence of BRIZZY. 
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the Brizzy seltzer cocktail—contained acerola cherries or other superfruits.  Id. at 044.  There is 

simply “nothing else like [Vizzy].  Not in the alcohol space, at least.”  Id.   

Vizzy’s “differentiated ingredients” are expected to “help it carve out a meaningful space 

in the seltzer category” by providing “clear points of difference with the competition,” in the seltzer 

segment, including the Brizzy seltzer cocktails.  Id. at 019, 023; see also id. at 037.  The Vizzy 

hard seltzer will be able to capture customers the Brizzy product cannot who desire beverages 

made with antioxidant-containing superfruits.  Molson Coors will attract these consumers by 

“cutting through the sea of sameness in the hard seltzer category, where most products have a 

similar visual identity and proposition” with distinctive packaging featuring “colorful mosaics 

featuring their respective fruit flavors” with illustrations of the fruit themselves.  Id. at 044.  

 

These Vizzy cans reflect “a very playful and differentiated position” from other hard seltzers.  Id. 

at 044.  For example, Molson Coors’ Vizzy has just a “hint of” flavor as shown on the can just 

above the images of the fruit (e.g., “Hint of PINEAPPLE MANGO”). 

The Brizzy product, on the other hand, is marketed to appeal to consumers who want an 

alternative to a hard liquor cocktail they already know.  Rather than call itself a “hard seltzer” like 
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VIZZY and other major market participants like Truly and White Claw against whom Molson 

Coors intends to compete, Future Proof distinguishes the Brizzy product by calling it a “seltzer 

cocktail.”  App. 0063.  The cans also indicate their flavor in relation to a well-known hard liquor 

cocktail or mixed drink and even prominently display on the label the glass in which that hard 

liquor cocktail or mixed drink traditionally comes.  From left to right, the “Watermelon Mule” is 

shown with the classic mug of a Moscow Mule; the “Blood Orange Mimosa” is shown with the 

classic champagne flute of a Mimosa; the “Mixed Berry Mojito” is shown with the classic highball 

glass of a Mojito; and the “Strawberry Rosé” is shown with the classic wine glass of a Rosé: 

 

Future Proof also markets the Brizzy seltzer cocktail by touting its history as having been created 

by a “renowned mixologist” (i.e., a hard liquor cocktail designer) and that Brizzy’s flavors were 

“formulated with the same attention to detail as a fine craft cocktail.”  App. 0063; id. at 0064 

(“Four cocktail inspired flavors crafted by renowned mixologist”). 

Side-by-side, it is even easier to see the striking differences in the cans.  On the left, Brizzy 

is a short, generally monochromatic can that illustrates with a prominent grid of bubbles the 

cocktail glass typically associated with the cocktail the Brizzy flavor is attempting to replicate and 

compete against.  The BRIZZY name is in the top third of the can, below text indicating the flavor, 
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and illustrated in solid block lettering in white.  Apart from its flavor, the Brizzy can does not 

highlight any of its ingredients.   

      

On the right, Vizzy is a tall, slim, multi-color can on a white background that illustrates the fruits 

that make up the flavor of the beverage.  The flavor is further indicated with text in the top third 

of the can that conveys the flavor is only a “Hint of” the fruits displayed in the image.  The VIZZY 

word mark is at the very top of the can and illustrated in broken block lettering in black.7  The 

bottom third of the Vizzy can highlights that it is made “WITH ANTIOXIDANT VITAMIN C 

FROM ACEROLA SUPERFRUIT.”  Nowhere is there a picture of a glass or a description of a 

cocktail or mixed drink.     

The myriad differences between the use of the BRIZZY and VIZZY word marks in the 

marketplace prove the unlikelihood of confusion between the two.  Like in the Myo case, even if a 

potential customer searched for a fizzy alcoholic beverage, they would likely see both Brizzy and 

Vizzy products, along with the many others in the crowded seltzer market, listed with different 

contact information and different branding.  See Myo, 2019 WL 136820, at *5.  It would not be 

difficult for that consumer to differentiate between the Brizzy and Vizzy products or their source 

of origin.  Also in the Myo case, like here, “the marks have entirely different appearances in their 

                                                
7 The two Zs in VIZZY are not solid characters but are each made of three separate shapes. 
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branding, the meaning of the mark describes a generic service,” or feature of a seltzer product.  Id. 

at *6.  And just as the court observed in Myo that “the public is accustomed to health spas with 

similar names,” id., in this case, consumers are accustomed to fizzy drinks with names that describe 

their fizziness.  The Court should follow the lead of the Myo case, which found no likelihood of 

confusion even where two marks “sound[ed]similar but [were] not identical.”  Id.  This digit thus 

weighs in favor of denying Future Proof’s Motion. 

3. VIZZY Is Marketed to a Different Consumer than BRIZZY. 

The next three digits of likelihood of confusion are “product similarity,” “outlet and 

purchaser similarity,” and “advertising media identity” and are related for purposes of the analysis 

here.  Streamline, 851 F.3d at 453.   

Further to the discussion immediately above, the Brizzy and Vizzy products are marketed 

toward different consumers in the broader alcoholic-seltzer market segment.  There is “nothing 

else like [Vizzy]” in the hard seltzer space because it is the first hard seltzer with acerola superfruits 

containing antioxidants and Vitamin C.  Pl. App. 043-44.  Rather than capitalizing on consumers’ 

familiarity with classic cocktails (like Brizzy’s marketing), Vizzy seeks to differentiate itself with 

its ingredients and “carve out a meaningful space in the seltzer category” that has not existed in 

the past.  Id. at 019.  It is unlikely that consumers seeking a hard seltzer like Vizzy would be 

confused by a cocktail-themed product like Brizzy, or vice versa, and Future Proof offers no 

evidence to show otherwise. 

Moreover, Future Proof’s only support that BRIZZY and VIZZY will be used in the same 

commercial outlets is based on the unsupported declaration of its CEO.  Other courts have found 

a similar lack of supporting evidence to be insufficient to support a preliminary injunction.  “[T]he 

court is not merely engaging in an analysis of likelihood of confusion.  Rather, it is deciding 

whether to issue a preliminary injunction, an extraordinary remedy, and, therefore, it declines to 
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make this determination without sufficient supporting evidence.”  BuzzBallz, LLC v. JEM 

Beverage Co. No. 3:15-CV-588-L, 2015 WL 3948757, at *4-5 (N.D. Tex. June 26, 2015).  This 

digit weighs in favor of Molson Coors. 

4. Molson Coors Did Not (and Does Not) Intend To Confuse Consumers, 
and Future Proof’s Argument on This Point Makes No Sense. 

The “intent inquiry focuses on whether the defendant intended to derive benefits from the 

reputation of the plaintiff.”  Streamline, 851 F.3d at 455.  Molson Coors independently created the 

VIZZY word mark well before Future Proof first used the BRIZZY word mark to promote its 

product in September 2019.  App. 0002 at ¶ 4.  Future Proof paints a different story by 

misconstruing a single statement from a Molson Coors representative.  That statement relates to 

Molson Coors’ knowledge of the BRIZZY word mark in September 2019, “When we [Molson 

Coors] planned for Vizzy and filed the trademark application….”  Pl. App. 050 (emphasis added).  

Molson Coors filed its trademark application on the VIZZY word mark on September 26, 2019.  

App. 0085.  This statement has nothing to do with Molson Coors’ knowledge when it came up 

with the VIZZY word mark in July 2019.  Future Proof’s additional allegations of intent and 

knowledge of the BRIZZY word mark is made on “information and belief” (Motion at 5, 14), 

which is insufficient to substantiate Future Proof’s argument, especially in the face of 

contradictory evidence from Molson Coors.  See Marshall Durbin Farms, Inc. v. Nat’l Farmers 

Org., Inc., 446 F.2d 353, 357–58 (5th Cir. 1971). 

Future Proof’s story of Molson Coors attempting to confuse customers into thinking its 

products are from Future Proof is also belied by the state of the hard seltzer market and, frankly, 

common sense.  The hard seltzer market could reach “a couple of billion dollars in sales this year,” 

Pl. App. 023, and is a relatively crowded market with White Claw (from Mark Anthony Brands) 

and Truly (from Hard Seltzer Beverage Co.) currently dominating the market.  Id. at  036.  Each 
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of those two brands sold tens of millions of cases of product last year.  App. 0004 at ¶ 12.  Future 

Proof, on the other hand, only recently released its Brizzy seltzer cocktail in limited distribution in 

Texas and a few other states and has only distributed 11,400 cases of product.  Pl. App 003-04 at 

¶¶ 6, 9.  Brizzy is not an established product and has not made any significant impact in the market, 

nor is there any guarantee that it will do so.  Because the BRIZZY word mark has yet to establish 

itself a reputation (if it ever does), Molson Coors has zero incentive to confuse consumers to 

“derive benefits from the reputation of the plaintiff.”  Streamline, 851 F.3d at 455.  To claim 

otherwise defies logic. 

Moreover, Future Proof itself is not an established entrant in the alcoholic seltzer market, 

or even in the alcoholic beverage market generally.  The “Future Proof” company name is new as 

it was rebranded only five months ago on October 30, 2019.  See App. 0007–08.  Future Proof is 

a rebranding and departure from any previous goodwill or recognition from the market in BeatBox 

Beverages, and thus cannot claim the benefit of any recognition and goodwill in BeatBox 

Beverages.  See Section I of Background Facts, supra.  There is no evidence that consumers 

recognize any affiliation between BeatBox and Future Proof/Brizzy.  There is no evidence or 

plausible claim that Molson Coors’ use of the name VIZZY implicates the (alleged) goodwill or 

reputation of BeatBox.  Future Proof’s attempts to claim in this litigation that any goodwill that 

BeatBox has in the marketplace is directly contrary to the clear statements Future Proof has made 

to the market outside of litigation.  This digit weighs heavily against a preliminary injunction. 

5. There Has Been No Actual Confusion. 

This factor does not have as low a bar as Future Proof suggests.  Instead, “evidence of 

actual confusion must show ‘more than a fleeting mix-up of names’; rather it must show that ‘the 

confusion was caused by the trademarks employed and it swayed consumer purchases.’”  

Streamline, 851 F.3d at 457 (alteration and citation omitted).  Future Proof’s evidence of a single 
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alleged conversation with an unidentified “wholesaler”—not a consumer who would actually buy 

or drink the product—who asked an unidentified Future Proof employee to “talk about Vizzy” is, 

at most, a “fleeting mix-up of names” insufficient to qualify as actual confusion.  Id.; Pl. App. 

007–08 at ¶ 19.  Future Proof’s declarant appears not to even have firsthand knowledge of the 

discussion with the “wholesaler.”  See id. (stating the “wholesaler asked a Future Proof employee 

to talk about Vizzy,” not that the wholesaler asked “me” to talk about Vizzy).  Notably, despite 

having had months to prepare its motion, Future Proof does not provide any survey evidence or 

testimony from consumers demonstrating that there is actual confusion between the two marks.  

Future Proof’s sole purportedly confused, but unidentified, “wholesaler” does not provide 

a sufficient quantum of evidence to grant the extraordinary remedy of a preliminary injunction, 

especially in light of the great harm to Molson Coors on its planned national rollout, should one 

issue.  This case is nothing like ADT v. Capital Connect, cited by Future Proof in its Motion, where 

the plaintiff provided 68 customer declarations with details about how the defendant’s sales tactics 

actually confused them (55 of which the court considered).  See ADT, LLC v. Capital Connect, 

LLC, 145 F. Supp. 3d 671, 678, 689 (N.D. Tex. 2015). 

Instead, this case is like CAE v. Clean Air Engineering from the Seventh Circuit.  There, 

the plaintiff provided a single instance of alleged actual confusion through the testimony of an 

employee of the plaintiff.  CAE, Inc. v. Clean Air Eng’g, Inc., 267 F.3d 660, 686 (7th Cir. 2001).  

That employee testified that “one of CAE, Inc.’s suppliers had asked him ‘if there is a connection 

between C.A.E. Clean Engineering and CAE Screenplates [a CAE, Inc. subsidiary].’”  Id.  The 

Seventh Circuit found this testimony was “not entitled to great weight” for three reasons:  it (1) 

did not “identify the speaker,” (2) did not identify “the time-frame in which it was said,” and (3) 

was a statement “not [of] a customer of CAE, Inc. but rather [of] a supplier.”  Id.  Future Proof’s 
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declaration has the same three failings.  It (1) does not identify the “wholesaler,” (2) does not 

identify the timeframe of the “recent Annual Business Planning meeting” during which the 

conversation allegedly happened, and (3) was a statement not of a consumer of Future Proof’s 

products but of a “wholesaler.”  Pl. App. 007–08 at ¶ 19.  This digit also weighs against a 

preliminary injunction here. 

6. Potential Purchasers Exercise Care In Choosing the Product. 

Future Proof notes that seltzer products are inexpensive and essentially ends its analysis on 

this digit, presuming it to be in Future Proof’s favor.  Motion at 16-17.  Because Future Proof bears 

a great burden to prove its need for a preliminary injunction, however, the fact “[t]hat the products 

sold by Plaintiff and Defendant are generally inexpensive only supports a conclusion that those 

consumers may take less care in selecting the items,” not that they actually do.  BuzzBallz, 2015 

WL 3948757, at *5.  Like in BuzzBallz v. JEM Beverage, the record evidence submitted by Future 

Proof is “replete with conclusory statements and do[es] not specifically point to any evidence that 

would support a conclusion that Plaintiff’s and Defendants’ customers will exercise little care 

when purchasing the products at issue.”  Id. at *6.  The Northern District of Texas found pricing 

information alone not to be enough to find that this digit of confusion supported the plaintiff, 

“[c]onsidering Plaintiff’s burden to establish that it is substantially likely to prevail.”  Id.  This 

Court should come to the same conclusion here. 

II. Future Proof Has Not Suffered, and Will Not Suffer, Irreparable Harm. 

If the Court finds that Future Proof did not “clearly” prove it is likely to succeed on the 

merits, the Court can and should end its analysis.  Lake Charles Diesel, Inc. v. General Motors 

Corp., 328 F.3d 192, 203 (5th Cir. 2003).  Otherwise, the Court next assesses irreparable harm. 

Future Proof argues that the Fifth Circuit presumes irreparable harm in analyzing a 

preliminary injunction in trademark infringement cases where “the plaintiff establishes a 
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substantial likelihood of confusion” or a “tendency to deceive.”  Motion at 18 (emphasis added) 

(quoting Abraham v. Alpha Chi Omega, 708 F.3d 614, 627 (5th Cir. 2013)).  As an initial matter, 

Future proof has failed to establish a likelihood of confusion, let alone a substantial likelihood of 

confusion, and there is no tendency by Molson Coors to deceive.  Nevertheless, subsequent Fifth 

Circuit cases have declined to reaffirm a presumption of irreparable harm and have simply 

analyzed whether the facts supported irreparable harm.  See, e.g., Emerald City Mgmt., L.L.C. v. 

Kahn, 624 F. App’x 223, 224 (5th Cir. 2015).  District courts in the Fifth Circuit recognizing this 

tension also avoid the presumption and analyze the facts instead.  See, e.g., Alamo Area Mut. 

Housing Ass’n v. Lazenby, No. 5:17-cv-634-DAE, 2017 WL 7052253, *9 (W.D. Tex. July 28, 

2017).  In the event the Court even reaches the question of irreparable harm, it should do the same 

here and find irreparable harm lacking. 

Future Proof is not entitled to the relief it seeks because a preliminary injunction “will not 

be issued simply to prevent the possibility of some remote future injury.”  Winter, 555 U.S. at 22 

(citation omitted); United States v. Emerson, 270 F.3d 203, 262 (5th Cir. 2001) (“A presently 

existing actual threat must be shown.”).  In other words, “[s]peculative injury is not sufficient; 

there must be more than an unfounded fear” by Future Proof.  Holland Am. Ins. Co. v. Succession 

of Roy, 777 F.2d 992, 997 (5th Cir. 1985).  Future Proof has failed to present such concrete 

evidence demonstrating actual proof of irreparable and irreversible harm, but has based its request 

solely on speculation and hypothesis.   

Future Proof only offers harm that is “hypothetically possible” but none that has actually 

“had any impact on [its] reputation.”  Myo, 2019 WL 136820, at *8 n.8.  It was incumbent on 

Future Proof to present actual data on its alleged harm.  Ocusoft, Inc. v. Walgreen Co., No. H-17-

1037, 2017 WL 1838106, *4 (S.D. Tex. May 8, 2017). 
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Future Proof’s delay in filing this lawsuit and its request for a preliminary injunction 

highlight its lack of irreparable harm.  One of Future Proof’s executives told reporters that Future 

Proof knew of Molson Coors’ plans for its Vizzy hard seltzer “within two months” of the launch 

of Brizzy.  Pl. App. 049.  Thus, by its own admission, Future Proof knew about Molson Coors’ 

plan to launch Vizzy since at October 2019, yet it did not file the request for preliminary injunctive 

relief and expedited discovery until the end of February 2020.  This delay is good reason to deny 

Future Proof’s request for preliminary injunction.  Cf. Gonannies, Inc. v. Goupair.Com, Inc., 464 

F. Supp. 2d 603, 609 (N.D. Tex. 2006) (denying preliminary injunction where plaintiff delayed 

about five months before seeking preliminary injunctive relief); Boire v. Pilot Freight Carriers, 

Inc., 515 F.2d 1185, 1193 (5th Cir. 1975) (affirming denial of preliminary injunction where movant 

delayed three months before filing).  This factor weighs heavily against an injunction. 

III. The Balance of Harms Does Not Tip in Favor of Plaintiff. 

Molson Coors is less than a month away from launching Vizzy on a national basis and has 

already invested or committed $15 million to its launch, not including the roughly $8 million in 

production costs to date.  App. 0002 at ¶ 6.  An injunction would not just cause Molson Coors to 

lose that investment, but would require Molson Coors to recapture and destroy the roughly 740,000 

cases (nearly 9 million cans) of Vizzy that will already have been brewed, canned, boxed, and/or 

distributed, at a loss of more than $13 million to Molson Coors.  Id. at 0003, ¶ 9.  Halting Molson 

Coors’ momentum on Vizzy would also adversely impact its relationships with its hundreds of 

third-party distributors and retailers and the bottom line of those distributors and retailers 

themselves (such as Walmart and Target).  Id. at 0002-03 ¶¶ 7–8.  For example, Molson Coors and 

its distributors would lose the shelf space it negotiated in the more-than 120,000 points of 

distribution nationwide for Vizzy.  Id. at 0003, ¶ 8.  That shelf space would translate into lost profit 

for the distributors in an estimated amount of $19 million in 2020 alone.  Id. at 0002–03, ¶ 7.  
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Molson Coors’ third-party partner retailers would also be separately harmed by lost profits 

estimated to be more than $15 million in 2020 alone.  Id. at 0002-03 ¶7-8.  

Whereas the harm to Molson Coors and its business partners would be significant and could 

approach $28 million8 as detailed in the accompanying Declaration (id. at 0002–04, ¶¶ 7–11), the 

alleged harm to Future Proof is entirely speculative.  Future Proof points to no evidence of actual 

or prospective harm, only the self-serving and conclusory statements of its own CEO that Brizzy 

“will be dead in the water.”  Pl. App. 009 at ¶ 24.  Given the total lack of proof related to its 

potential harm, this Winter factor weighs heavily against an injunction. 

IV. The Public Interest Disfavors a Preliminary Injunction Here. 

The public interest would not be served by issuing an injunction where, as here, there is no 

admissible evidence of actual confusion, Future Proof’s request comes late, and the calculable 

harm to Molson Coors substantially outweighs any speculative harm asserted by Future Proof.  

Moreover, consumers’ interests are generally served by competition in the market and new 

products that appeal to a different segment than what is already available.  Consumers would not 

be served by keeping the unique and market-growing Vizzy hard seltzers off the market 

nationwide.  Consumers also would not be served by nationwide restrictions when the Brizzy 

seltzer cocktails, and thus any potential alleged confusion, are only in limited distribution in a few 

states.  This Winter factor also weighs against an injunction. 

CONCLUSION 

The Court should deny Future Proof’s request for a preliminary injunction. 

  

                                                
8 Future Proof has not stated whether it is willing to post a bond in this amount, let alone at all. 
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