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Pursuant to Federal Rule of Civil Procedure 12(b)(6), Defendants Molson Coors Beverage 

Co. and MillerCoors, LLC, (collectively “Molson Coors”) respectfully request that the Court enter 

an Order dismissing Plaintiff’s Original Complaint (the “Complaint”) filed by Plaintiff Future 

Proof Brands, LLC (“Future Proof”). 

INTRODUCTION 

Future Proof’s Complaint implausibly alleges that Molson Coors, in launching its new hard 

seltzer beverage nationwide, seeks to capitalize on the brand name of a nascent, regional seltzer 

cocktail made by a virtually unknown and recent market entrant that aspires to hold less than one-

tenth of one percent of the nationwide market for alcoholic seltzer beverages in the U.S. by year 

end.  These allegations fail the plausibility standard articulated in Twombly and Iqbal. 

The “BRIZZY” word mark is not distinctive.  Rather, as the product cans displayed in the 

Complaint indicate, BRIZZY is simply a derivative of the word “fizzy,” which is a common 

characteristic of all carbonated and seltzer beverages.  Quite obviously, Future Proof does not have 

exclusive rights to all derivatives of the word “fizzy” to market carbonated beverages, alcoholic 

or not.  That is why descriptive marks like BRIZZY are not protectable under the Lanham Act 

unless they have acquired secondary meaning.  Future Proof cannot credibly allege that the six-

month-old BRIZZY, currently available in parts of just four states, has acquired secondary 

meaning in the minds of consumers.   

Future Proof’s unsupported claims of confusion between the brands is also unavailing, 

relying on conclusory allegations that unidentified wholesalers and distributors—not consumers 

who would drink the product—asked Future Proof about “VIZZY.”  Complaint at ¶ 30.  This is, 

at most, a fleeting mix-up of names, and is not actionable.  Future Proof also speculates that Molson 

Coors intends to confuse consumers by relying on a gross misinterpretation of a single out-of-

context statement by a Molson Coors representative.   
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Future Proof’s cannot remedy these deficiencies in its Complaint through amendment, so 

its Complaint should be dismissed with prejudice. 

FACTUAL BACKGROUND 

Future Proof bases its claims and allegations on a single, recent 2019 trademark registration 

for the word mark BRIZZY.  Complaint at ¶¶ 2, 6, 20.  That mark protects only the word 

“BRIZZY” and does not extend to any other trademarks or trade dress that would protect other 

aspects of its Brizzy hard seltzer cocktail product packaging or marketing.  Future Proof does not 

allege that it has rights to bar all other companies from using variations of the root word “IZZY,” 

or other words that rhyme with “fizzy,” or that it has a trademark registration on Molson Coors’ 

“VIZZY” word mark. 

Future Proof does not explain how it came up with the BRIZZY word mark, but the 

Complaint indicates at least through images of the Brizzy cans that “BRIZZY” is derived from the 

word “fizzy,” which is a characteristic of all carbonated seltzer products.  Each Brizzy can displays 

a grid of “fizzy” bubbles, with different color bubbles indicating release of fizzy bubbles upward.  

See Complaint at page 7.  Future Proof is not the first company to give its beverage a name that 

rhymes with or is derived from the word “fizzy.”  There are many others, like “BIZZY” for coffee-

based beverages, “IZZE” for carbonated fruit juice, “FIZZY FOX” for carbonated juices, “FIZZY 

LIZZY” for carbonated soft drinks, and “FIZZIES” for tablets for making sparkling soft drinks.  

App. 001-04, 009, 031.1   

                                                

1 Citations to “App.” refer to Defendants’ Appendix filed concurrently herewith.  The Court can 
take judicial notice of each of the documents in Defendants’ Appendix as explained for each 
document throughout.  These particular documents cited here are suited for judicial notice because 
they are “official public records” of the United States Patent and Trademark Office (“USPTO”).  

(Continued...) 
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The BRIZZY word mark and the Future Proof brand have not been around long enough or 

in wide enough distribution to distinguish themselves from these and the other product names in 

the marketplace.  The Complaint alleges that the BRIZZY word mark has only been used in 

commerce for six months in, at its current peak, retail locations in just four states.  See Complaint 

at ¶¶ 18 (alleging that Future Proof launched the Brizzy product on September 1, 2019), 19 

(alleging that the Brizzy product is available in roughly “1,000 retail locations across four states”), 

21 (alleging that the Brizzy product is sold in only in Texas, South Carolina, Georgia, and 

Michigan).  These allegations should be contrasted with the marketplace reality, which shows that 

the hard seltzer market is today a “nearly $2.5 billion” category.  Id. at ¶ 17 (emphasis added).  

Future Proof hopefully projects that its Brizzy product will generate $2 million in revenues by 

September 2020.  Id. at ¶ 19 (emphasis added).  In other words, Future Proof hopes that its brand 

might comprise less than one-tenth of one percent (0.08%) of the current hard seltzer market dollar 

sales six months from now.   

The “Future Proof” brand came into existence less than six months ago on October 30, 

2019.  See App. 007-08.2  The Shark Tank investment alleged in the Complaint, ¶¶ 1, 14, 15, was 

secured by BeatBox Beverages, a different brand that was promoting and seeking investment for 

a different boxed wine cocktail—not for BRIZZY.  See Complaint at ¶ 14.  Future Proof’s 

                                                

NCBN Tex. Nat’l Bank v. Johnson, 11 F.3d 1260, 1263 n.2 (5th Cir. 1994); see also Norris v. 
Hearst Trust, 500 F.3d 454, 461 n.9 (5th Cir. 2007) (“[I]t is clearly proper in deciding a 12(b)(6) 
motion to take judicial notice of matters of public record.”).  These records from the USPTO’s 
public Trademark Electronic Search System (“TESS”) database are “not subject to reasonable 
dispute” because they are “generally known within the trial court’s territorial jurisdiction” and 
because the records “can be accurately and readily determined from sources whose accuracy 
cannot reasonably be questioned”—the USPTO itself.  Fed. R. Evid. 201(b). 
2 These two pages exist in both the USPTO’s records as in Defendants’ Appendix, but also in the 
Delaware Secretary of State’s records. 
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allegations regarding its “reputation in the industry and with its customers,” e.g., id. at ¶ 15, are 

apparently based solely on this implausible attempt to conflate BeatBox Beverages with Future 

Proof and BRIZZY. 

Future Proof’s allegations regarding likelihood of confusion between its BRIZZY word 

mark and Molson Coors’ VIZZY are also conclusory and unsupported.  E.g., id. at ¶¶ 28, 33-36, 

42.  It is clear from the face of the Complaint that Future Proof’s sole allegation that BRIZZY and 

VIZZY are similar stems from the fact that both names rhyme with “fizzy.”  E.g., id. at ¶¶ 3, 28, 

33, 38.  However, the remaining “BR” is not confusingly similar to the remaining “V,” especially 

when considered in the context of their marketing.  Future Proof’s Complaint implicitly 

acknowledges that “V” in VIZZY is crucially different from “BR” in BRIZZY because the Vizzy 

product is made “with antioxidant Vitamin C from acerola superfruit,” as prominently displayed 

on the can label.  See id. at page 8 (showing the Vizzy cans) (emphasis added).  The Brizzy product, 

on the other hand, was created in the tradition of hard liquor cocktails.  See id. at ¶¶ 17 (describing 

Brizzy as a “cocktail inspired hard seltzer beverage”), 18 (describing Brizzy as having “three 

mixology infused flavors”).  The BRIZZY cans also indicate their flavor in relation to a classic 

cocktail and even prominently display on the label the glass in which that particular cocktail 

traditionally comes.  Id. at page 7 (showing the Brizzy cans).  The VIZZY cans are entirely 

different.  Id at page 8 (showing the Vizzy cans).  They display brightly colored mosaics featuring 

their respective fruit flavors with illustrations of the fruit themselves.  There are no references to 

cocktails or cocktail glasses like those highlighted on the Brizzy cans. 

ARGUMENT 

I. Legal Standard 

A complaint should be dismissed under Rule 12(b)(6) if it “fail[s] to state a claim upon 

which relief can be granted.”  Fed. R. Civ. P. 12(b)(6).  To survive, a complaint “must contain 
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sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007)).  Thus, the plaintiff must “plead[] factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  Id.  However, 

“[t]hreadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements … are not entitled to the assumption of truth” and should be disregarded.  Id. at 678-

79.  A complaint thus cannot survive if it only “tenders ‘naked assertion[s]’ devoid of ‘further 

factual enhancement.’”  Id. at 678 (citation omitted).  Further, a court is “not bound to accept as 

true a legal conclusion couched as a factual allegation.”  Id. 

When reviewing the sufficiency of a Complaint, a district court “must consider the 

complaint in its entirety, as well as other sources courts ordinarily examine when ruling on Rule 

12(b)(6) motions to dismiss, in particular, documents incorporated into the complaint by reference, 

and matters of which a court may take judicial notice.”  Tellabs, Inc. v. Makor Issues & Rights, 

Ltd., 551 U.S. 308, 322 (2007). 

II. Future Proof’s Complaint Does Not Allege Facts Sufficient to Support a Plausible 
Claim for Relief under the Lanham Act. 

Future Proof’s complaint does not allege a plausible claim as Count I for trademark 

infringement under the Lanham Act, 15 U.S.C. § 1114, or as Count II for false designation of 

origin under the Lanham Act, 15 U.S.C. § 1125(a).  To survive Rule 12(b)(6), Future Proof was 

required to set forth plausible allegations in support of two elements:  (1) that it possesses a valid 

mark in the BRIZZY word mark; and (2) that Molson Coors’ use of the VIZZY mark creates a 

likelihood of confusion as to source, affiliation, or sponsorship.  Streamline Prod. Sys., Inc. v. 

Streamline Mfg., Inc., 851 F.3d 440, 450 (5th Cir. 2017); see Phillip Morris USA Inc. v. Lee, 547 

F. Supp. 2d 667, 674 (W.D. Tex. 2008) (“The elements of trademark infringement and false 
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designation of origin are identical, and the same evidence will establish both claims.”).  Future 

Proof’s Complaint does not make plausible allegations on either element, and its failures cannot 

be cured by amendment.  Therefore, the Complaint should be dismissed with prejudice. 

A. The BRIZZY Word Mark Is Not Legally Protectable, at Least Not Against 
Molson Coors’ VIZZY Word Mark. 

Only “legally protectable” marks are actionable, and “[t]o be legally protectable, a mark 

must be ‘distinctive’ in one of two ways:”  it must be (1) “inherently distinctive” or (2) have 

“acquired distinctiveness” through “secondary meaning.”  Nola Spice Designs, L.L.C. v. Haydel 

Enters., Inc., 783 F.3d 527, 537 (5th Cir. 2015).  A mark is “inherently distinctive if its intrinsic 

nature serves to identify a particular source.”  Id. (quoting Wal-Mart Stores, Inc. v. Samara Bros., 

529 U.S. 205, 210-11 (2000)).  A mark develops “secondary meaning” when “in the minds of the 

public, the primary significance of a mark is to identify the source of the product rather than the 

product itself.”  Id. 

Future Proof alleges that in 2019 it recently obtained a registration with the USPTO for the 

word mark BRIZZY.  Complaint at ¶¶ 2, 6, 20.  While registration is prima facie evidence of 

Future Proof’s ownership of the “BRIZZY” mark and protectability, Future Proof’s remaining 

factual allegations in the Complaint rebut any presumption of legal protection by demonstrating 

that the BRIZZY word mark is not inherently distinctive and has not acquired secondary meaning.   

1. The Allegations Show that the BRIZZY Word Mark Is Descriptive of 
the Beverage’s “Fizzy” Quality. 

Word marks can be categorized on a distinctiveness spectrum from least distinctive to most 

distinctive as follows:  (1) generic, (2) descriptive, (3) suggestive, (4) arbitrary, and (5) fanciful.  

See Springboards to Ed., Inc. v. Houston Indep. Sch. Dist., 912 F.3d 805, 814 (5th Cir. 2019).  This 

categorization exercise must be done in “the context in which the term is used” and in consideration 

of “the products or services to which it is applied” and “the audience to which the relevant product 
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or service is directed.”  Nola Spice Designs, 783 F.3d at 537 (citations omitted).  “[T]he question 

is, ‘What do the buyers understand by the word for whose use the parties are contending?’”  Id. 

(alteration in original) (citations omitted).   

The Complaint indicates that the BRIZZY word mark originates from the term “fizzy” and 

is merely descriptive of the fizzy characteristic of a carbonated, seltzer beverage.  As shown on 

page 7 of the Complaint, each Brizzy can prominently displays a grid of bubbles, with different 

color bubbles indicating an upward motion of the bubbles moving through the drink to the surface: 

 

Complaint at page 7.  The BRIZZY word mark is merely descriptive because it “identifies a 

characteristic or quality of an article or service, such as its color, odor, function, dimensions, or 

ingredients.”  Nola Spice Designs, 783 F.3d at 539 (quoting Amazing Spaces, Inc. v. Metro Mini 

Storage, 608 F.3d 225, 241 (5th Cir. 2010)).  Future Proof’s Complaint makes no allegations to 

the contrary, regarding whether BRIZZY is generic, descriptive, suggestive, arbitrary, or fanciful. 

Even if Future Proof had exclusive rights in the BRIZZY word mark, it cannot make out a 

plausible claim that it has exclusive rights to the term “IZZY” or its derivatives, or other terms that 

rhyme with “fizzy” for carbonated beverages.  There are other such word marks for beverages that 

use derivatives of “fizzy” or rhyme with “fizzy,” all of which preceded BRIZZY, including 
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“BIZZY,” “IZZE,” “FIZZY FOX,” “FIZZY LIZZY,” and “FIZZIES.”  See App. 001-04, 009, 031.  

The existence of other products in the market limits the scope of any exclusivity that Future Proof 

can claim in BRIZZY or as against another “FIZZY”-derived term, like Molson Coors’ VIZZY.  

See Bd. of Supervisors for La. State Univ. Agric. & Mech. College v. Smack Apparel Co., 550 F.3d 

465, 479 (5th Cir. 2008) (citation omitted).  Additionally, the USPTO has granted numerous 

trademark registrations for other IZZY-derived and similar word marks in different categories of 

goods.  These marks include BRIZZE, DRIZZY, BRIZZLY, DRIZLY, BRIZLEY, BRIZZA, 

BRIZZO, and others.  App. 010-20.  With this great number of “more or less similar trade-marks 

already in use on different kinds of goods,” there is less chance of confusion.  Amstar Corp. v. 

Domino’s Pizza, Inc., 615 F.2d 252, 259-60 (5th Cir. 1980).  Each of these products and marks 

thus limits the scope of protection that Future Proof can have in its BRIZZY word mark, and makes 

its claim for relief implausible. 

2. Future Proof’s Allegations on Secondary Meaning Are Conclusory 
and Unsupported. 

Because the BRIZZY word mark is merely descriptive, Future Proof needed to plead facts 

sufficient to demonstrate that BRIZZY had acquired secondary meaning.  Nola Spice Designs, 783 

F.3d at 537 (stating that descriptive marks are only distinctive if they have acquired “secondary 

meaning”).  A mark acquires “secondary meaning” when it “has come through use to be uniquely 

associated with a specific source” and that “in the minds of the public, the primary significance 

of” the BRIZZY word mark “is to identify the source of the product rather than the product itself.”  

Amazing Spaces, 608 F.3d at 247-48.   

Future Proof’s Complaint is full of conclusory, threadbare allegations related to secondary 

meaning but falls short of anything sufficient to survive a motion to dismiss under Twombly and 

Iqbal.  See Complaint at ¶ 22 (making conclusory allegations that Future Proof has a “reputation 
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for quality,” “recognition in the marketplace,” and “has acquired substantial value and goodwill”); 

id. at ¶ 24 (same).  Nor could any such plausible allegations be made by amendment.  The BRIZZY 

word mark has only been used in commerce for six months and in only parts of four states.  See 

id. at ¶¶ 18, 19, 21; cf. Provident Precious Metals LLC v. Northwest Territorial Mint LLC, 117 F. 

Supp. 3d 879, 899 (N.D. Tex. 2015) (finding that use of a mark for ten months, even with 

“exclusive market share … cannot establish secondary meaning”); see also Bank of Tex. v. 

Commerce Sw., Inc., 741 F.2d 785, 788 (5th Cir. 1984) (finding that exclusive use of a mark for 

nine years was insufficient to acquire secondary meaning).  Future Proof does not allege any actual 

sales volumes, only “anticipated” ones.  Complaint at ¶ 19.  And, notably, Future Proof fails to 

plead any consumer survey evidence or direct consumer testimony to establish any secondary 

meaning.  Accordingly, use of the BRIZZY word mark has not been sufficiently widespread or 

consistent to establish “the public’s mental association between the mark and the alleged mark 

holder.”  Amazing Spaces, 608 F.3d at 247-48 (citation omitted). 

Future Proof’s allegations regarding its “reputation in the industry and with its customers,” 

e.g., Complaint at ¶ 15, are not plausible because they conflate the brands at issue in this case with 

different ones not relevant here.  The “Future Proof” brand came into existence less than six 

months ago on October 30, 2019.  See App. 007-08.  The referenced Shark Tank investment, e.g., 

Complaint at ¶¶ 14-15, was secured for Future Proof’s previous brand name, “BeatBox 

Beverages,” and was based on an entirely different product for boxed wine cocktails with the same 

name.3  See id. at ¶ 14.  Future Proof makes no allegations that consumers recognize any 

                                                

3 The BeatBox product and BeatBox Beverages also had their own trademark registrations separate 
and apart from the BRIZZY word mark.  E.g., App. 022.  Future Proof and BeatBox Beverages 
also used different company names in addition to their different brand names:  Future Proof 
Brands, LLC / BeatBox Beverages, LLC.  See App. 007-08. 
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relationship between the “Future Proof”/“Brizzy” brands and the “BeatBox Beverages” brand.  

Future Proof’s other “reputation” allegations are not accompanied by anything to substantiate 

those allegations.  See id. at ¶ 24 (alleging that the BRIZZY word mark was “well-recognized … 

long before Defendants’ use and imminent entrance into the market”);4 id. at ¶¶ 22, 35 (alleging 

that the Brizzy brand “has acquired substantial value and goodwill” and is “commercially strong”).  

These conclusory allegations are not sufficient to withstand a motion to dismiss.  See Iqbal, 556 

U.S. at 678-79; Southland Sec. Corp. v. INSpire Ins. Sols., Inc., 365 F.3d 353, 361 (5th Cir. 2004) 

(stating that the court does not accept “conclusory allegations, unwarranted deductions, or legal 

conclusions”). 

Because Future Proof has not pled facts sufficient to establish a plausible claim that the 

BRIZZY word mark is legally protectable, dismissal is appropriate. 

B. Future Proof’s Complaint Does Not Plausibly Allege a Likelihood of 
Confusion. 

Likelihood of confusion is another independent basis for dismissal.  A “likelihood of 

confusion” means “more than a mere possibility of confusion.”  Elvis Presley Enters., Inc. v. 

Capece, 141 F.3d 188, 193 (5th Cir. 1998).  Rather, “[l]ikelihood of confusion is synonymous with 

a probability of confusion.”  Id. (emphasis added).  The Fifth Circuit analyzes eight factors, or 

“digits,” of confusion to determine whether there is a likelihood of confusion in a defendant’s use 

of certain words in commerce:  “(1) strength of the mark; (2) mark similarity; (3) product or service 

similarity; (4) outlet and purchaser identity; (5) advertising media identity; (6) defendant’s intent; 

                                                

4 This allegation also makes no sense as a factual matter.  Future Proof’s Brizzy product was 
launched in September 2019 and could not have been distributed or advertised enough to be 
“well-recognized” by the time Molson Coors filed for trademark registration on its VIZZY word 
mark later that same month. 
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(7) actual confusion; and (8) care exercised by potential purchasers.”  Cross Trailers, Inc. v. Cross 

Trailer Mfg. & Sales, LLC, 363 F. Supp. 3d 774, 781 (W.D. Tex. 2018) (citation omitted).  None 

of the factors are “ultimately dispositive” and even where a majority of the factors favor a 

likelihood of confusion, the court’s review “can still result in the opposite finding.”  Id.  

Future Proof presents conclusory allegations regarding likelihood of confusion that simply 

mirror the legal elements of Future Proof’s cause of action, some even containing case citations.  

E.g., Complaint at ¶¶ 28, 29, 33-36, 42.  The Court should ignore those allegations.  See Iqbal, 556 

U.S. at 678-79.  Future Proof’s other allegations are not sufficient to substantiate a claim of 

trademark infringement.  E.g., Complaint at ¶ 30.  Accordingly, Future Proof’s Complaint should 

be dismissed.  Just Add Water Inc. v. Everything But Water Inc., No. 3:04-cv-2085, 2005 WL 

1206874, at *4 (N.D. Tex. May 18, 2005) (“Plaintiff alleges in a conclusory fashion, that 

Defendant’s marks are likely to cause confusion because of ‘various acts’ conducted by Defendant 

and that the marks are ‘confusingly similar.’  This boilerplate language is insufficient to establish 

a cause of action for trademark infringement.” (internal citations omitted)).  

1. The BRIZZY Word Mark Is Not a Strong Mark. 

Future Proof alleges that it has a “commercially strong” mark, but provides only this 

conclusory allegation and does not explain why the BRIZZY word mark is allegedly “strong.”  

Complaint at ¶ 35.  The Fifth Circuit analyzes “(1) the mark’s position along the distinctiveness 

spectrum, and (2) the standing of the mark in the marketplace,” when determining the “strength” 

of a mark.  Springboards, 912 F.3d at 814-15 (quotations and citation omitted). 

As to the “distinctiveness spectrum” part of the analysis, and as discussed above, Future 

Proof’s Complaint makes no allegations regarding whether BRIZZY is generic, descriptive, 

suggestive, arbitrary, or fanciful.  Nevertheless, the Complaint indicates that the BRIZZY word 

mark is merely descriptive because it originates from the term “fizzy” and evokes the fizzy 
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characteristic of a carbonated, seltzer beverage.  As shown on page 7 of the Complaint, each Brizzy 

can prominently displays a grid of bubbles, with different color bubbles indicating an upward 

motion of the bubbles moving through the drink to the surface: 

 

Complaint at page 7.  The facts of this case not like those in cases like Krim-Ko Corp. v. Coca-

Cola Bottling Co. of New York, where the marks at issue, “VEEP” and “BEEP” were “entirely 

arbitrary marks in reference to the goods involved,” soft drinks, “without any significance or 

suggestive connotation.”  390 F.2d 728, 732 (C.C.P.A. 1968). 

As to the “standing in the marketplace” part of the analysis, and as discussed above in 

relation to secondary meaning, Future Proof’s allegations regarding its “reputation in the industry 

and with its customers,” e.g., id. at ¶ 15, are not plausible because they conflate the Future Proof 

and Brizzy brands with BeatBox Beverages.  Future Proof’s other allegations are conclusory and 

thus insufficient to support a plausible claim for relief.  See id. at ¶¶ 22, 24, 35; Iqbal, 556 U.S. at 

678-79. 

2. The BRIZZY and VIZZY Word Marks Are Not Actionably Similar.  

The next digit of likelihood of confusion considers the similarity of the marks by 

“comparing the marks’ appearance, sound, and meaning.”  Elvis Presley Enters., 141 F.3d at 201.  

Certainly BRIZZY and VIZZY sound alike, see Complaint at ¶¶ 3, 28, 33, 38, but that is only 
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because they both rhyme with “fizzy.”  “[T]he use of identical dominant words does not 

automatically equate to similarity between marks,” Springboards, 912 F.3d at 815 (citation 

omitted), especially where the similar part of both marks is merely descriptive of the fizziness of 

each drink.  What remains is whether the remnants “BR” and “V” are actionably similar.  They 

are not.   

Future Proof’s Complaint implicitly acknowledges that “V” in VIZZY is crucially different 

from “BR” in BRIZZY because the Vizzy product is made “with antioxidant Vitamin C from 

acerola superfruit,” as prominently displayed on the can label: 

 

Complaint at page 8 (emphasis added).  There is “nothing else like it.”  Id. at ¶ 26.   

The Brizzy product, on the other hand, was created in the tradition of hard liquor cocktails.  

See id. at ¶¶ 17 (describing Brizzy as a “cocktail inspired hard seltzer beverage”), 18 (describing 

Brizzy as having “three mixology infused flavors”).  The cans also indicate their flavor in relation 

to a classic cocktail and even prominently display on the label the glass in which that particular 

cocktail traditionally comes.  Id. at page 7.  From left to right, the “Watermelon Mule” is shown 
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with the classic mug of a Moscow Mule; the “Blood Orange Mimosa” is shown with the classic 

champagne flute of a Mimosa; the “Mixed Berry Mojito” is shown with the classic highball glass 

of a Mojito; and the “Strawberry Rosé” is shown with the classic wine glass of a Rosé: 

 

Id. at page 7.  Future Proof also markets the Brizzy product by touting its history as having been 

created by a “renowned mixologist” (i.e., a cocktail designer).  Id. at ¶ 17. 

A side-by-side comparison shows the striking differences in the cans.  On the left, Brizzy 

is a short, generally monochromatic can that illustrates with a prominent grid of bubbles the 

cocktail glass typically associated with the cocktail the Brizzy flavor is attempting to replicate and 

compete against.  Compare id. at page 7 (Brizzy cans) with id. at page 8 (Vizzy cans).  The 

BRIZZY name is in the top third of the can, below text indicating the flavor, and illustrated in 

solid block lettering in white.  Apart from its flavor, the Brizzy can does not highlight any of its 

ingredients.   
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Id. at pages 7-8.  On the right, Vizzy is a tall, slim, multi-color can on a white background that 

illustrates the fruits that make up the flavor of the beverage.  The flavor is further indicated with 

text in the top third of the can that conveys the flavor is only a “Hint of” the fruits displayed in the 

image.  The VIZZY word mark is at the very top of the can and illustrated in broken block lettering 

in black.  The two Zs in VIZZY are not solid characters but are each made of three separate shapes.  

The bottom third of the Vizzy can highlights that it is made “WITH ANTIOXIDANT VITAMIN 

C FROM ACEROLA SUPERFRUIT.”  Nowhere is there a picture of a glass or a description of a 

cocktail or mixed drink.  The myriad differences between the use of the BRIZZY and VIZZY word 

marks in the marketplace prove the unlikelihood of confusion between the two.  This digit also 

weighs in favor of granting dismissal. 

3. Molson Coors Did Not (and Does Not) Intend to Confuse Consumers, 
and Future Proof’s Allegations on this Point Are Implausible. 

The “intent inquiry focuses on whether the defendant intended to derive benefits from the 

reputation of the plaintiff.”  Streamline, 851 F.3d at 455.  Future Proof’s Complaint makes a 

number of conclusory allegations that Molson Coors intends to confuse consumers, all of which 

rely on a single statement from a Molson Coors representative that Future Proof’s Complaint 

misconstrues to support its allegations.  Complaint at ¶¶ 3, 5, 27, 41, 45.  That statement relates to 

Molson Coors’ knowledge of the BRIZZY word mark in September 2019, “When [Molson Coors] 
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planned for Vizzy and filed the trademark application….”  App. 028 (emphasis added).5  Molson 

Coors filed its trademark application on the VIZZY word mark on September 26, 2019.  App. 

024.6  This statement has nothing to do with Molson Coors’ knowledge when it first came up with 

the VIZZY word mark, only when it later filed for trademark protection.   

Future Proof’s story of Molson Coors attempting to confuse customers into thinking its 

products are from Future Proof is also belied by the state of the hard seltzer market and, frankly, 

common sense.  The hard seltzer market is a “nearly $2.5 billion” category by Future Proof’s own 

admission.  Complaint at ¶ 17.  Of that $2.5 billion total market, Future Proof’s recently released 

Brizzy product is only “projected” to make $2 million by September of 2020 (which would account 

for less than one-tenth of one percent of the total current market).  Id. at ¶ 19.  Moreover, Brizzy 

is only currently in limited distribution in roughly 1,000 locations across four states.  Id.  Future 

Proof’s allegations make clear that Brizzy is not an established product and has not made any 

significant impact in the market, nor is there any guarantee that it will do so.  Because the BRIZZY 

word mark has yet to establish itself a reputation (if it ever does), Future Proof’s allegations that 

Molson Coors intended to confuse consumers is not plausible.   

4. There Has Been No Actual Confusion. 

Future Proof’s sole allegation of actual confusion is legally insufficient to support a claim 

for trademark infringement.  Future Proof alleges that “MillerCoors’ wholesalers expressed 

confusion about the two products to both MillerCoors and Future Proof” and that “Future Proof 

                                                

5 The Court may consider this statement because it was incorporated by reference by Future Proof 
in its Complaint at Paragraphs 3 and 27 (“In a recent quote for Beer Business Daily….”).  Funk v. 
Stryker Corp., 631 F.3d 777, 783 (5th Cir. 2011) (quoting Tellabs, 551 U.S. at 322). 
6 As with the trademark registrations referenced above, this trademark application is a public 
record of the USPTO and therefore is subject to judicial notice. 
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has received calls from distributors asking about the release of Vizzy.”  Complaint at ¶ 30.  Actual 

confusion, however, must be proven by “‘more than a fleeting mix-up of names’; rather [the 

plaintiff] must show that ‘the confusion was caused by the trademarks employed and it swayed 

consumer purchases.’”  Streamline, 851 F.3d at 457 (alteration and citation omitted).  Future 

Proof’s allegation of conversations with unidentified wholesalers and distributors—not consumers 

who would actually buy or drink the product—is, at most, a “fleeting mix-up of names” insufficient 

to qualify as actual confusion.  Id.; see Complaint at ¶ 30; see also CAE, Inc. v. Clean Air Eng’g, 

Inc., 267 F.3d 660, 686 (7th Cir. 2001) (finding that a supplier’s asking about a competing product 

was insufficient to support a claim for trademark infringement).  Notably lacking from Future 

Proof is any factual and supported allegation of consumer confusion.  This digit also weighs in 

favor of dismissing Counts I and II. 

5. Care Exercised by Potential Purchasers 

Future Proof’s Complaint is “replete with conclusory statements and do[es] not specifically 

point to any evidence that would support a conclusion that Plaintiff’s and Defendants’ customers 

will exercise little care when purchasing the products at issue.”  BuzzBallz, LLC v. JEM Beverage 

Co., LLC, No. 3:15-CV-588-L, 2015 WL 3948757, at *6 (N.D. Tex. June 16, 2015).  This was not 

enough to support a preliminary injunction in the Northern District of Texas, id., nor should it be 

enough here to overcome a motion to dismiss.  This last digit also weighs in favor of dismissing 

Future Proof’s Counts I and II. 

* * * 

In sum, Future Proof has not pled facts sufficient to establish a plausible claim that there is 

a likelihood of confusion between its BRIZZY word mark and Molson Coors’ VIZZY word mark.  

The Court should thus dismiss the Complaint. 
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III. Future Proof’s Cause for Declaratory Judgment Is Duplicative, and Should Be 
Dismissed. 

Future Proof’s Count III for “Declaratory Judgment” seeks a “declaratory judgment that 

further use by Defendants of the VIZZY mark in connection with the sale, marketing, or 

distribution of alcoholic beverages would infringe Future Proof’s rights in the registered BRIZZY 

mark.”  Complaint at ¶ 56.  This Count III is no more than a duplication of rights sought by Future 

Proof’s Lanham Act causes of action (Count I for trademark infringement and Count II for false 

designation of origin).  On a Rule 12(b)(6) motion, “courts regularly reject declaratory judgment 

claims that seek resolution of matters that will already be resolved as part of the claims in the 

lawsuit.”  Flanagan v. Chesapeake Exploration, LLC, No. 3:15-cv-0222, 2015 WL 6736648, at *4 

(N.D. Tex. Nov. 4, 2015) (collecting cases).  This is true even when the declaratory judgment 

“seeks to declare and define Defendants’ continuing” rights and obligations, like Future Proof’s 

here.  Verde Minerals, LLC v. Koerner, No. 2:16-cv-199, 2017 WL 7052205, at *3 (S.D. Tex. 

Aug. 14, 2017).  The Court should dismiss Future Proof’s Count III because it asks the Court to 

resolve “precisely what the Court must determine to decide” Future Proof’s other claims.  Id.  

CONCLUSION 

The Court should dismiss Future Proof’s Complaint with prejudice in its entirety, Counts 

I-III. 
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