
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 

FUTURE PROOF BRANDS, LLC, 
                              Plaintiff 
 
-vs-  
 
MOLSON COORS BEVERAGE 
COMPANY,  MILLERCOORS LLC, 
                              Defendants 

 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 

A-20-CV-00144-JRN 
 

 

   
 

ORDER 

Before the Court in the above-entitled and styled cause of action are Plaintiff’s Motion 

for a Preliminary Injunction filed on February 27, 2020 (Dkt. 8) and Motion to Expedite 

Discovery (Dkt. 10); Defendants’ Responses (Dkt. 14, 16); and Plaintiff’s Replies (Dkt. 17, 19). 

Plaintiff seeks a preliminary injunction prohibiting Defendants from selling and marketing 

products confusingly similar to Plaintiff’s mark, as well as a court order expediting discovery in 

this case. Upon consideration of the parties’ arguments and the relevant facts and law, the Court 

finds that the motions should be denied. 

 

I. LEGAL STANDARD 

Preliminary injunctions are governed by Rule 65. See Fed. R. Civ. P. 65. The Court may 

issue a preliminary injunction only if the movant establishes four elements: 

First, the movant must establish a substantial likelihood of success on the merits. 

Second, there must be a substantial threat of irreparable injury if the injunction is 

not granted. Third, the threatened injury to the plaintiff must outweigh the 

threatened injury to the defendant. Fourth, the granting of the preliminary 

injunction must not disserve the public interest. 
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Harris County, Tex. v. CarMax Auto Superstores, Inc., 177 F.3d 306, 312 (5th Cir. 1999) 

(citing Cherokee Pump & Equip., Inc. v. Aurora Pump, 38 F.3d 246, 249 (5th Cir. 1994)). “[A] 

preliminary injunction is an extraordinary remedy which should not be granted unless the party 

seeking it has ‘clearly carried the burden of persuasion’ on all four requirements.” PCI Transp., 

Inc. v. Fort Worth & Western R. Co., 418 F.3d 535, 545 (5th Cir. 2005) (quoting Miss. Power & 

Light Co. v. United Gas Pipe Line Co., 760 F.2d 618, 621 (5th Cir. 1985)). 

 

II. DISCUSSION 

Plaintiff has manufactured and sold a hard seltzer product called “BRIZZY” since 

September 2019. (Mot., Dkt. 8, at 3). BRIZZY is available to customers in four states and, so far, 

has sold roughly 11,000 cases. (Id. at 4). Defendants, on the other hand, have been marketing and 

preparing for a Spring 2020 launch of competing hard seltzer product “Vizzy.” (Id. at 4).  

Plaintiff filed this action on February 6, 2020, seeking damages and injunctive relief 

action for trademark infringement in violation of the Lanham Act, codified at 15 U.S.C. § 1051 

et seq.  

On February 27, 2020, Plaintiff filed the instant Motion for Preliminary Injunction 

seeking an order enjoining Defendants:  

a) from advertising or selling alcoholic beverages or any similar or related 

products bearing the VIZZY mark or any other mark confusingly similar to 

the BRIZZY mark; 

b) from using, registering, and applying to register the VIZZY mark, or any 

variation thereof, and any other mark, name, domain name, slogan, or 

designation that is confusingly similar to the BRIZZY mark (regardless of 

capitalization, spelling, stylization, or other format) in connection with 

alcoholic beverages or any similar or related products. 

 

(Mot., Dkt. 8, at 23).  
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The Court finds that Plaintiff has not clearly carried the burden of proving it is likely to 

succeed on the merits of its trademark infringement claim. To prove it is likely to succeed on the 

merits, a Plaintiff must show two things: “First, [it] must establish ownership in a legally 

protectible mark, and second, [it] must show infringement by demonstrating a likelihood of 

confusion.” Bd. of Supervisors for La. State Univ. Agric. & Mech. Coll. v. Smack Apparel Co., 

550 F.3d 465, 474 (5th Cir. 2008) (“Smack Apparel”) (citing Am. Rice Inc. v. Producers Rice 

Mill, Inc., 518 F.3d 321, 329 (5th Cir. 2008)). Because the absence of either of these factors is 

dispositive, the Court focuses its analysis only on whether there is a likelihood of confusion. 

Specifically, a plaintiff must show that a defendant’s use of a mark “creates a likelihood 

of confusion in the minds of potential customers as to the ‘source affiliation or sponsorship’ of 

the product at issue.” Id. at 478 (citing Westchester Media v. PRL USA Holdings, Inc., 214 F.3d 

658, 663 (5th Cir. 2000)). When determining if a defendant’s use of a mark creates a likelihood 

of confusion, the Court considers a list of so-called digits of confusion. They are:  

(1) the type of mark allegedly infringed, (2) the similarity between the two marks, 

(3) the similarity of the products or services, (4) the identity of the retail outlets 

and purchasers, (5) the identity of the advertising media used, (6) the defendant’s 

intent, . . . (7) any evidence of actual confusion[,] . . . [and] (8) the degree of care 

exercised by potential purchasers. 

 

Id. (quoting Westchester Media, 214 F.3d at 664). “No single factor is dispositive, and a 

finding of a likelihood of confusion need not be supported by a majority of the factors.” 

Streamline Prod. Sys., Inc. v. Streamline Mfg., Inc., 851 F.3d 440, 453 (5th Cir. 2017). 

“Likelihood of confusion is a question of fact.” Am. Rice, 518 F.3d at 328. “Likelihood of 

confusion is synonymous with a probability of confusion, which is more than mere possibility of 

confusion.” Elvis Presley Enterprises, Inc. v. Capece, 141 F.3d 188, 193 (5th Cir. 1998) 
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(“Capece”) (citing Blue Bell Bio-Med v. Cin-Bad, Inc., 864 F.2d 1253, 1260 (5th Cir. 1989)). 

The Court will consider each of the eight digits. 

 

1. Type of Mark 

“Generally, the stronger a mark, the greater the likelihood that consumers will be 

confused by competing uses of the mark.” Myo, LLC v. Brull & York, LLC, No. 1:18-CV-370-

RP, 2019 WL 136820, at *4 (W.D. Tex. Jan. 8, 2019) (“Myo”) (citing Smack Apparel, 550 F.3d 

at 479) (citations omitted). “The strength of a trademark is determined by two factors: (1) the 

conceptual strength of the mark ‘spectrum,’ from ‘generic and descriptive’ on one end to 

‘arbitrary and fanciful’ on the other; and (2) ‘the standing of the mark in the marketplace.’” Id. 

(citing Am. Rice, 518 F.3d at 330).  

The analyses of the courts in two cases, the Myo case and the Sun Banks case1, were 

especially helpful to the Court in deciding the instant motion. The Court in Myo considered the 

conceptual strength of the name “Myo Massage,” in determining whether to grant a preliminary 

injunction against the mark “Myology Massage.” Myo, 2019 WL 136820, at *4–5. The Court 

noted that “myology means the scientific study of muscles,” and that “any massage provider 

could innocently select this word or its derivatives as a base for their company name. ‘Myo 

Massage’ is a literal characterization of the service provided.” Id. at *68204. (citations omitted).  

Similarly, in the Sun Bank case, the court considered “extensive third-party use[s]” where 

“a significant number” of those uses are within the same category of services. Sun Bank, 651 

F.2d at 316. The court there was considering the likelihood of confusion between “Sun Banks of 

Florida” and “Sun Federal Savings and Loan Association.” Id. at 311. However, the common 

 
1 Sun Banks of Fla., Inc. v. Sun Fed. Sav. & Loan Ass’n, 651 F.2d 311 (5th Cir. 1981). 
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word, “Sun” was so widely used that the third-party use prevented any “likelihood of confusion 

between Sun Banks and Sun Federal.” Id. at 316.  

Here, like the plaintiffs in Myo and Sun Bank, Plaintiff contends that its mark, BRIZZY is 

a strong mark. (Mot., Dkt. 8, at 9–10). In support of this theory, Plaintiff relies both on the 

presumption of distinctiveness that comes with the registration of a mark with the Patent and 

Trademark Office2 and the fact that “there is no significant third-party use of the BRIZZY mark 

on similar goods.” (Mot., Dkt. 8, at 10).  

The first problem with Plaintiff’s “arbitrary and fanciful” argument is elucidated by an 

argument of the plaintiffs in Myo and Sun Bank. Like myology or the sun, there is a common 

root between the plaintiff’s mark and that of the defendants: “fizzy.” Defendants correctly note 

that “arbitrary and fanciful [marks] ‘bear no relationship to the products or services to which 

they are applied.’” (Resp., Dkt. 14, at 7) (citing Amazing Spaces Inc. v. Metro Mini Storage, 608 

F.3d 225, 237 (5th Cir. 2010)). BRIZZY on the other hand, clearly stems from the word “fizzy,” 

which is certainly an adjective that a customer looking for a flavored, alcoholic seltzer product 

would desire.3 A very similar argument was made in Myo4 and Sun Bank,5 and it fails here. Just 

as the Myo plaintiff did not “hold exclusive use of the term ‘myo’ or ‘myology,’” Plaintiff cannot 

realistically hope that by obtaining a mark based on and characterized dominantly by one word 

(“fizzy”), it can prevent competitors from doing the same. See Myo, 2019 WL 136820, at *5.  

 
2 See Nola Spice Designs, LLC v. Haydel Enterprises, 783 F.3d 527, 537 (5th Cir. 2015) (“The registration of [the 

plaintiff’s] marks with the PTO is prima facie evidence that the marks are inherently distinctive.”) 
3 Defendants also note that Plaintiff’s can features fizzy bubbles and that Plaintiff has used the tagline “Follow the 

Fizz” in marketing its beverage. (Id. at 7–8). 
4 “The mark is highly descriptive. . . . Given this purely descriptive root word [“myology”], the conceptual strength 

of Plaintiff’s mark is weak—far more “generic and descriptive” than “arbitrary and fanciful.” Myo, 2019 WL 

136820, at *4.  
5 To be clear, the Court is distinguishing Sun Bank from the case at hand for this point. The Court is finding that 

BRIZZY is descriptive of a fizzy product and is therefore not arbitrary. The court in Sun Bank found that a mark was 

arbitrary where the name, “Sun” had nothing to do with the type of business, financial institutions, and was therefore 

not descriptive. See Sun Bank, 651 F.2d at 315.  
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The second problem with the distinctiveness argument relates to Plaintiff’s contention 

that there is no significant third-party use—in fact, there exists a plethora of competing products 

humorously close to Plaintiff’s mark. In their response, Defendants argue: 

[Plaintiff] cannot claim exclusive rights to the term “IZZY” or other terms that 

rhyme with “fizzy” for carbonated beverages, even when used in conjunction with 

“BR,” because of a crowded market of other “IZZY” or “FIZZY” derived marks. 

These include Malibu’s “Fizzy” sparkling alcoholic beverages (“FIZZY PINK 

LEMONADE” and “FIZZY MANGO”), “IZZE” sparkling juice, “BIZZY” cold 

brew coffee drinks, “FIZZY FOX” sparkling shrub, IGA’s “FIZZY” sparkling 

water, and Hubble’s “FIZZY JUICE” sparkling juice drinks. . . . In other words, 

the BRIZZY word mark is not inherently distinctive because it is merely 

descriptive of the product it sells. 

 

(Resp., Dkt. 14, at 8). The Court concludes that the conceptual strength of the BRIZZY 

mark is weak, and that Defendants’ use of the Vizzy mark is “sufficiently different to negate any 

confusing similarity.” Myo, 2019 WL 136820, at *5 (citing Sun Banks, 651 F.2d at 316). The 

Court is disinclined to prevent Defendants’ use of a rhyming, but different, mark without more 

evidence of confusion. This digit weighs strongly in favor of denying an injunction. 

 

2. Similarity of the Two Marks 

We must consider the similarity of the two marks by “comparing the marks’ appearance, 

sound, and meaning.” Capece, 141 F.3d at 201. We compare them “in the context that a 

customer perceives them in the marketplace.” Id. at 197. “Similarity of appearance is determined 

on the basis of the total effect of the designation, rather than on a comparison of individual 

features.” Xtreme Lashes, LLC v. Xtended Beauty, Inc., 576 F.3d 221, 228 (5th Cir. 2009) 

(citations omitted). Plaintiff argues that the marks look and sound the same and cites the Krim-

Ko case6 as “particularly instructive.” (Mot., Dkt. 8, at 11).  

 
6 Krim-Ko Corp. (Krim-Ko Div., Nat. Sugar Ref. Co.) v. Coca-Cola Bottling Co. of New York, 390 F.2d 728, 731–32 

(C.C.P.A. 1968).  
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The Krim-Ko Court found that BEEP for fruit drinks and VEEP for soft drinks were 

confusingly similar marks.7 Id. at 732. The court there also noted that the letters “B” and “V” are 

easily confused, which the Court agrees is relevant here. Id. However, the Court agrees with 

Defendants that the beverage’s logos, font, coloring, cans, and packaging could not be more 

different. (Resp., Dkt. 14, at 13). BRIZZY cans feature solid and dark backgrounds, a “digital” 

appearance with bubbles and the vague shapes of drinking glasses. See (Mot., Dkt. 8, at 4). Vizzy 

cans feature white backgrounds, pictures of fruit, and the bolded text “With Antioxidant Vitamin 

C.” (Id. at 5). Considering the marks “in the context that a customer perceives them in the 

marketplace,” the Court does not believe that there is a high likelihood of a customer thinking 

the marks are similar. See Capece, 141 F.3d at 197. At best, this digit weighs only marginally in 

favor of granting the injunction—the marks sound quite similar but look overwhelmingly 

different.  

 

3. The Third, Fourth, and Fifth Digits: Similarity of the Products or Services; Identity of 

Retail Outlets and Purchasers; and Advertising Media Used 

The Third, Fourth and Fifth Digits weigh in favor of granting the injunction. The Court 

agrees with Plaintiff that the products are similar and, at least in the four states where Plaintiff’s 

product is sold, the retail outlets, purchasers, and advertising media used will likely be similar. 

Defendants’ argument that, because of the purported “healthy” effects of its product, they are 

marketed to “entirely different” customers, is accepted, but the Court does not agree. See (Resp., 

Dkt. 14, at 17). All three of these digits increase the likelihood of confusion. 

 

 
7 “BEEP” and “VEEP” also highlight the Court’s earlier point: both of those names are arbitrary and fanciful; 

neither one of them even arguably describes a cola or fruit drink beverage. 
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4. The Defendants’ Intent 

“Although not necessary to a finding of a likelihood of confusion, a defendant’s intent to 

confuse may alone be sufficient to justify an inference that there is a likelihood of confusion.” 

Streamline, 851 F.3d at 455 (quoting Smack Apparel, 550 F.3d at 481). “Our intent inquiry 

focuses on whether the defendant intended to derive benefits from the reputation of the plaintiff.” 

Myo, 2019 WL 136820, at *6 (citing Streamline, 851 F.3d at 455).  

Plaintiff asserts that Defendants were on a sort of constructive notice on the basis that 

Plaintiff’s application for use of the name BRIZZY was filed in 2018, before Defendants claim 

they came up with the Vizzy mark. See (Reply, Dkt. 17, at 5). This argument, however, is 

irrelevant. Fifth Circuit precedent directs district courts to look at whether the defendant 

“intended to derive benefits from the reputation of the plaintiff.” See Streamline, 851 F.3d at 455 

(emphasis added). No evidence whatsoever has been produced suggesting that Defendants 

intended to derive such a benefit. Furthermore, Defendants came up with the Vizzy name a few 

months before BRIZZY had been launched, so the Court finds it incredibly unlikely that an 

intent to derive benefits from Plaintiff was the impetus behind Vizzy’s name. See (Reply, Dkt. 

17, at 5). This digit weighs in favor of denying the injunction. 

 

5. Evidence of Actual Confusion 

“Evidence that consumers have been actually confused in identifying the defendant’s use 

of a mark as that of the plaintiff may be the best evidence of a likelihood of confusion.” 

Streamline, 851 F.3d at 457 (quoting Smack Apparel, 550 F.3d at 483). “A plaintiff may show 

actual confusion using anecdotal instances of consumer confusion, systematic consumer surveys, 

or both.” Id. (citing Scott Fetzer Co. v. House of Vacuums Inc., 381 F.3d 477, 486 (5th Cir. 
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2004)). Even “a single known incident of actual confusion by a consumer has been found to be 

sufficient evidence to support the district court’s finding of actual confusion.” Id. (citing La. 

World Exposition v. Logue, 746 F.2d 1033, 1041 (5th Cir. 1984)). However, “evidence of actual 

confusion must show ‘more than a fleeting mix-up of names’; rather it must show that ‘the 

confusion was caused by the trademarks employed and it swayed consumer purchases.’” Id. 

(quoting Xtreme Lashes, 576 F.3d at 230) (cleaned up).  

Plaintiff offers one instance of actual confusion. A “wholesaler asked [one of Plaintiff’s 

employees] to talk about Vizzy, confusing Vizzy with [Plaintiff’s] product, BRIZZY.” (Mot., 

Dkt. 8, at 16). However, it is important to note that a wholesaler, as Plaintiff puts it, is relied 

upon “to get [Plaintiff’s] products to consumers.” (Id. at 15). In other words, a wholesaler is not 

a consumer. In each of the cases that Plaintiff cites and from which the Court takes its direction, 

the Fifth Circuit notes that consumers must be the individuals actually confused by the 

defendant’s use of a mark.8 However, even looking past the wholesaler/consumer issue, the 

situation described by Plaintiff appears to be nothing more than a “fleeting mix-up of names,” 

that did not “sway[]” consumer purchases as required to find actual confusion. See Streamline, 

851 F.3d at 457. Plaintiff has not produced any evidence of any such confusion, so this digit 

weighs against granting the injunction. 

 

6. Degree of Care Exercised by Potential Purchasers 

“Where items are relatively inexpensive, a buyer may take less care in selecting the item, 

thereby increasing the risk of confusion.” Streamline, 851 F.3d at 458 (quoting Smack Apparel, 

550 F.3d at 483). However, the fact “[t]hat the products sold by Plaintiff and Defendant are 

 
8 See, e.g., Smack Apparel, 550 F.3d at 483 (“. . . evidence that consumers have been actually confused . . .”) 

(emphasis added); Scott Fetzer Co., 381 F.3d at 486 (“. . . instances of consumer confusion . . .”) (emphasis added): 

La. World, 746 F.2d at 1041 (“. . . actual confusion by a consumer . . .”) (emphasis added). 
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generally inexpensive only supports a conclusion that those consumers may take less care in 

selecting the items,” not that they actually do. BuzzBallz, LLC. v. JEM Beverage Co., LLC, No. 

3:15-CV-588-L, 2015 WL 3948757, at *5 (N.D. Tex. June 26, 2015). Like the court in 

BuzzBallz, the Court finds here that, “[g]iven the low cost of the products at issue, this factor 

provides little or no relevance to the court’s determination.” Id. at *6.  

 

III. CONCLUSION 

Taken as a whole, the Court finds that the evidence here is insufficient to demonstrate 

that Plaintiff has “clearly carried the burden of persuasion” on the Substantial Likelihood of 

Success prong. See PCI Transp., 418 F.3d at 545. As a result, the Court is unable to grant the 

“extraordinary remedy” of a preliminary injunction. See id.  

The Court is further of the opinion that Plaintiff’s Motion for Expedited Discovery is now 

moot. See (Mot., Dkt. 10, at 4) (“The purpose of the proposed discovery is to prepare for the 

preliminary injunction hearing.”). However, if Plaintiff maintains desires for expedited 

discovery, the Court will take those desires into consideration upon entering a Scheduling Order 

in this case.  

The Court therefore enters the following order: 

IT IS ORDERED that Plaintiff’s Motions for Preliminary Injunction (Dkt. 8) and for 

Expedited Discovery (Dkt. 10) are DENIED. 

SIGNED this 24th day of March, 2020. 

 

 

JAMES R. NOWLIN 
SENIOR U.S. DISTRICT JUDGE 
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