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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION
MGPI of Indiana, LLC
Plaintiff,
v.

Case Number 2:19-cv-56

Barrel 53 Cooperage, LLC,
Defendant.
COMPLAINT
Plaintiff MGPI of Indiana, LLC pleads as follows.
Parties
Plaintiff MGPI of Indiana, LLC ("MGPI") is a limited liability company
organized under the laws of Delaware. The sole member of MGPI is MGP
Ingredients, Inc., a corporation incorporated under the laws of Kansas, with its
principal place of business in Atchison, Kansas.
Defendant Barrel 53 Cooperage, LLC ("Barrel 53") is a limited liability
company organized under the laws of Missouri with its sole place of business in
Higbee, Missouri. Robert Berendzen, who is a citizen of Missouri, hold himself out as
the owner of Barrel 53. On information and belief, the sole member of Barrel 53 is
Robert Berendzen, who is a citizen of Missouri. On information and belief, no
member of Barrel 53 is a citizen of Kansas.
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Jurisdiction
Pursuant to 28 U.S. Code § 1332, this Court has original diversity jurisdiction
of this action because: (i) as shown below, the matter in controversy exceeds the
sum or value of $75,000, exclusive of interest and costs; and (ii) as shown above, the
matter is between citizens of different states (Kansas and Missouri).
Factual Allegations
MGPI engages in the manufacture and trade of distilled spirits, including
storing and aging fine whiskeys in oak barrels at a facility in Lawrenceburg, Indiana.
Barrel 53 manufactures and deals in barrels of the kind used by MGPI for
storing and aging whiskeys and holds itself out as having knowledge and skill
peculiar to such barrels, including on a website accessible at the URL
http://barrel53cooperage.com/ (the "Barrel 53 Website") and in a video accessible
at the URL https://vimeo.com/167906499. Copies of webpages that contain
representations that Barrel 53 publishes on the Barrel 53 Website are attached to
this pleading as Exhibit A.
Prior to April 24, 2015, Ken Carrier, MGPI's Corporate Director, Sourcing,
initiated contacts between MGPI and Barrel 53 and communicated to Barrel 53 that
MGPI desired to purchase a large quantity of tight, white oak, charred barrels for the
purpose of storing and aging whiskey (collectively, the "Whiskey Barrels";
individually, a "Whiskey Barrel").

Case: 2:19-cv-00056-NAB Doc. #: 1 Filed: 07/15/19 Page: 3 of 16 PageID #: 3

Prior to April 16, 2015, MGPI communicated its specifications for the Whiskey
Barrels to Barrel 53, both orally and in writing. A copy of the written specifications
(the "Written Specifications") is attached to this pleading as Exhibit B.
On April 16, 2015, Mr. Carrier and David Whitmer, MGPI's Corporate Director,
Quality and Alcohol RDI, traveled to the Barrel 53 manufacturing facility in Higbee,
Missouri, where they toured the facility and met with Barrel 53 representative
Robert Berndzen (the "Site Visit").
During the Site Visit, Mr. Berndzen exhibited to Mr. Carrier and Mr. Whitmer
certain leak-free artisan barrels of the highest quality (the "Sample Barrels"). On
behalf of Barrel 53, Mr. Berndzen offered to sell such barrels to MGPI.
Before and during the Site Visit, Mr. Berndzen affirmed as fact, and promised
on behalf of Barrel 53, the following (the "Affirmations and Promises"):
A. That Barrel 53 would provide MGPI with reliable, artisan Whiskey
Barrels.
B. That Barrel 53 would ensure that all Whiskey Barrels sold to MGPI
were leak-free and of the highest quality.
C. That each Whiskey Barrel would be leak-tested with both water and air
pressure using a certain rigorous air pressure and spin process (the
"Leak Test") and would pass such test before delivery to MGPI.
D. That Barrel 53 intended to provide MGPI with flawless Whiskey
Barrels.
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On or about April 24, 2015, MGPI placed with Barrel 53 an order to purchase
2,304 Whiskey Barrels, with delivery to be completed on or before December 31,
2015 (the "Purchase Order"). A copy of the Purchase Order is attached to this
pleading as Exhibit C.
At all times prior to April 24, 2015, Barrel 53 described the Whiskey Barrels
that it sold to MGPI as being: (i) reliable, artisan barrels; (ii) of the highest quality;
and (iii) leak-free (the "Description of the Whiskey Barrels").
The bargain, and the basis for the bargain, between MGPI and Barrel 53
included: the Purchase Order; the Affirmations and Promises; the Description of the
Whiskey Barrels; the Written Specifications; the Sample Barrels; the parties' course
of performance and course of dealing including Barrel 53's replacement of defective
Whiskey Barrels that leaked whiskey; and usage of trade relating to artisan whiskey
barrels used to store and age fine whiskey.
On or about August 15, 2015, MGPI attempted to fill Whiskey Barrels that
had been delivered by Barrel 53 on or about August 6, 2015. When MGPI attempted
to fill thosee Whiskey Barrels, it discovered that eight of the Whiskey Barrels had
latent defects that caused them to leak so badly from the heads that those Whiskey
Barrels would not hold liquid. MGPI notified Barrel 53 of these facts by email on
August 18, 2015, revoked acceptance of the defective Whiskey Barrels, and
instructed Barrel 53 to issue a credit for eight Whiskey Barrels.
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On August 25, 2015, Barrel 53 informed MGPI by email that Barrel 53 would
send eight replacement Whiskey Barrels to MGPI and pick up the eight defective
Whiskey Barrels.
Sometime between September 10, 2015 and September 29, 2015, MGPI
attempted to fill Whiskey Barrels that had been delivered by Barrel 53 on or about
September 10, 2015. When MGPI attempted to fill those Whiskey Barrels, it
discovered that three of the Whiskey Barrels had latent defects that caused them to
leak so badly that those Whiskey Barrels would not hold liquid. MGPI notified Barrel
53 of these facts by email on September 29, 2015, revoked acceptance of the
defective Whiskey Barrels, and inquired whether MGPI should return the defective
Whiskey Barrels for replacement or whether Barrel 53 would issue a credit.
On September 29, 2015, Barrel 53 informed MGPI by email that Barrel 53
would send three replacement Whiskey Barrels.
The remainder of the 2,304 Whiskey Barrels supplied by Barrel 53 were
filled with whiskey, did not leak immediately when filled, and were put to use
storing and aging whiskey in various rack houses, where they were sometimes
intermingled with barrels from other manufacturers.
On information and belief, Barrel 53 delivered at least 67 Whiskey Barrels to
MGPI that, after being filled and stored, leaked all of the whiskey stored in such
Whiskey Barrels, with the aggregate market value of the lost whiskey being
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$80,565.00 and the aggregate amount paid to Barrel 53 to purchase the defective
Whiskey Barrels being $23,498.00.
On information and belief, Barrel 53 delivered at least 151 Whiskey Barrels
to MGPI that, after being filled and stored, leaked more than half but less than all of
the whiskey stored in each such Whiskey Barrel, with the aggregate market value of
the lost whiskey being $115,131.00 and the aggregate amount paid to Barrel 53 to
purchase the defective Whiskey Barrels being $33,579.00.
The loss of whiskey described in the two preceding paragraphs resulted
from Barrel 53's delivery of Whiskey Barrels that: (i) did not meet MGPI's general
requirements and needs known to Barrel 53 at the time of contracting, including
that the Whiskey Barrels be tight; and (ii) did not meet MGPI's particular
requirements and needs known to Barrel 53 at the time of contracting, including
that the Whiskey Barrels be suitable for the purpose of storing and aging whiskey.
The loss of the whiskey stored in the defective Whiskey Barrels could not
reasonably be prevented by cover or otherwise.
Shortly after September 28, 2017, MGPI first learned that certain whiskey
barrels, which should have been full of aging whiskey, were defective and had
leaked all or more than half of their contents after being filled and placed in storage.
After investigating the matter, on or about November 9, 2017, MGPI
determined that Barrel 53 had supplied at least 66 defective Whiskey Barrels that
had leaked half or more of their contents while being used to store and age whiskey.
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In December of 2017, Mr. Carrier placed a telephone call to Mr. Berndzen and
notified Barrel 53: (i) of the continuing problem with latent defects and leaking
Whiskey Barrels; and (ii) that MGPI would conduct an audit of approximately 5,729
whiskey barrels that might include defective Whiskey Barrels supplied by Barrel 53
and would report the results of the audit to Barrel 53.
In January of 2018, MGPI completed the audit and thereafter attempted for a
period of two months to speak with Mr. Berndzen to report the results of the audit
and discuss a remedy, but Mr. Berndzen failed or refused to communicate with
MGPI about the matter.
In March of 2018, MGPI sent a letter to Barrel 53 demanding that Barrel 53
pay compensation for the market value of the defective Whiskey Barrels and alcohol
affected. Barrel 53 eventually acknowledged receipt of the letter but made no
substantive response.
On August 29, 2018, MGPI sent a letter to Barrel 53 reporting that the audit
had determined that at least 67 Whiskey Barrels supplied by Barrel 53 had leaked
all of their contents, that at least 151 Whiskey Barrels supplied by Barrel 53 had
leaked half or more of their contents, and that the total market value of the lost
whiskey, together with the total cost of the defective barrels, was $195,696.
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Claim 1
Breach of Express Warranty
MGPI incorporates by reference paragraphs 1 through 28 of this pleading and
pleads the following claim for breach of express warranty pursuant to § 400.2-313,
RSMo.1
Barrel 53 sold, and MGPI purchased, Whiskey Barrels, as memorialized in
Exhibit C.
The Affirmations and Promises set forth in paragraph 10 of this pleading
were made by Barrel 53 and related to the Whiskey Barrels.
Pursuant to § 400.2-313, the Affirmations and Promises created express
warranties that each Whiskey Barrel sold to MGPI had passed the Leak Test, was
reliable and leak-free, and was free from defect in quality or workmanship.
The Affirmations and Promises were representations made by Barrel 53 to
induce MGPI to purchase the Whiskey Barrels.
The Affirmations and Promises were each a material factor in MGPI's
decision to purchase the Whiskey Barrels.
The Whiskey Barrels did not conform to the Affirmations and Promises.
Pursuant to § 400.2-313, the Description of the Whiskey Barrels set forth in
paragraph 12 of this pleading created express warranties that each Whiskey Barrel
sold to MGPI was a reliable, artisan barrel that was of the highest quality and leak-

1

All statutory references in this pleading are to the Revised Statutes of Missouri.
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free, and that each Whiskey Barrel sold to MGPI was free from defect in quality or
workmanship.
The Description of the Whiskey Barrels was a representation made by Barrel
53 to induce MGPI to purchase the Whiskey Barrels.
The Description of the Whiskey Barrels was a material factor in MGPI's
decision to purchase the Whiskey Barrels.
The Whiskey Barrels did not conform to the Description of the Whiskey
Barrels.
Pursuant to § 400.2-313, the Written Specifications set forth in Exhibit B
created express warranties that each Whiskey Barrel sold to MGPI was tight and
that each Whiskey Barrel was suitable for the purpose of storing and aging whiskey.
Barrel 53 accepted the Written Specifications to induce MGPI to purchase the
Whiskey Barrels.
Barrel 53's acceptance of the Written Specifications was a material factor in
MGPI's decision to purchase the Whiskey Barrels.
The Whiskey Barrels did not conform to the Written Specifications.
Pursuant to § 400.2-313, the Sample Barrels described in paragraph 9 of this
pleading created express warranties that the whole of the Whiskey Barrels would
conform to the Sample Barrels, would be flawless, leak-free artisan barrels of the
highest quality, and would be free from defect in quality or workmanship.
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The exhibition of the Sample Barrels was a representation made by Barrel 53
to induce MGPI to purchase the Whiskey Barrels.
The exhibition of the Sample Barrels was a material factor in MGPI's decision
to purchase the Whiskey Barrels.
The whole of the Whiskey Barrels did not conform to the Sample Barrels.
As soon as MGPI knew and should have known of each failure to conform set
forth in this Claim 1, MGPI gave Barrel 53 notice thereof.
As a direct result of the failures to conform set forth in this Claim 1, MGPI
was damaged as set forth in paragraphs 19, 20, 21, and 22 of this pleading.
Claim 2
Fraudulent Misrepresentation With Pecuniary Loss
MGPI incorporates by reference paragraphs 1 through 28 of this pleading and
pleads the following claim for fraudulent misrepresentation with pecuniary loss.
As described in paragraph 10 of this pleading, Barrel 53 represented to MGPI
that each Whiskey Barrel delivered to MGPI had passed the Leak Test and was
reliable and leak-free for the purpose of storing and aging whiskey.
The representations set forth in paragraph 49 were made by Barrel 53 with
the intent that MGPI rely upon the representations in purchasing the Whiskey
Barrels.
The representations set forth in paragraph 49 were material to the purchase
of the Whiskey Barrels.
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On information and belief: At least 218 Whiskey Barrels delivered to MGPI
had not passed the Leak Test prior to delivery and were not reliable and leak-free
for the purpose of storing and aging whiskey.
On information and belief: Barrel 53 delivered at least 218 Whiskey Barrels
to MGPI: (i) with knowledge that the Whiskey Barrels had not passed the Leak Test;
and (ii) (either in the alternative or in conjunction with the foregoing) without
knowledge that each Whiskey Barrel was reliable and leak-free for the purpose of
storing and aging whiskey.
MGPI relied on each representation set forth in paragraph 49 in making the
purchase of the Whiskey Barrels, and such reliance was reasonable under the
circumstances.
As a direct result of the representations set forth in paragraph 49, MGPI
sustained damage as set forth in paragraphs 19, 20, 21, and 22 of this pleading.
Claim 3
Negligent Misrepresentation With Pecuniary Loss
MGPI incorporates by reference paragraphs 1 through 28 of this pleading and
pleads the following claim for fraudulent misrepresentation with pecuniary loss.
As described in paragraphs 7, 9, 10, and 12 of this pleading, in the course of
its business, Barrel 53 represented to MGPI that each Whiskey Barrel delivered to
MGPI:
A. Had passed the Leak Test;
B. Was reliable and leak-free;
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C. Was of the highest quality; and
D. Was tight and suitable for the purpose of storing and aging whiskey.
The representations set forth in paragraph 56 were made by Barrel 53 with
the intent that MGPI rely upon the representations in purchasing the Whiskey
Barrels.
The representations set forth in paragraph 56 were material to the purchase
of the Whiskey Barrels.
The representations set forth in paragraph 56 were false. (This allegation is
made on information and belief as to the representation that each Whiskey Barrel
had passed the Leak Test.)
On information and belief: Barrel 53 failed to use ordinary care in making
the representations set forth in paragraph 56.
MGPI relied on each representation set forth in paragraph 56 in making the
purchase of the Whiskey Barrels, and such reliance was reasonable under the
circumstances.
As a direct result of the representations set forth in paragraph 56, MGPI
sustained damage as set forth in paragraphs 19, 20, 21, and 22 of this pleading.
Claim 4
Implied Warranty of Fitness for a Particular Purpose
MGPI incorporates by reference paragraphs 1 through 28 of this pleading and
pleads the following claim for breach of the common law implied warranty of fitness
for a particular purpose under the Uniform Commercial Code.
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Barrel 53 sold Whiskey Barrels, as memorialized in Exhibit C.
Barrel 53 then knew the use for which the Whiskey Barrels were purchased,
namely the storing and aging of whiskey as set forth in Exhibit B.
MGPI reasonably relied upon MGPI's judgment that the Whiskey Barrels
were fit for the storing and aging of whiskey.
When sold by Barrel 53, at least 218 of the Whiskey Barrels were not fit for
the storing and aging of whiskey.
Within a reasonable time after MGPI knew and should have known that any
particular Whiskey Barrel was not fit for the storing and aging of whiskey, MGPI
gave Barrel 53 notice thereof.
As a direct result of the Whiskey Barrels being unfit for the storing and aging
of whiskey, MGPI was damaged as set forth in paragraphs 19, 20, 21, and 22 of this
pleading.
Claim 5
Implied Warranty of Merchantability
MGPI incorporates by reference paragraphs 1 through 28 of this pleading and
pleads the following claim for breach of the implied warranty of merchantability
under the Uniform Commercial Code.
Barrel 53 sold, and MGPI purchased, certain barrels, as memorialized in
Exhibit C.
When delivered by Barrel 53, at least 218 of the barrels were not fit for one
of their ordinary purposes, namely, the storage of liquid.
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MGPI used the barrels for the storage of liquid.
Within a reasonable time after MGPI knew and should have known that
particular barrels were not fit for the storage of liquid, MGPI gave Barrel 53 notice
thereof.
As a direct result of the barrels being unfit for the storage of liquid, MGPI was
damaged as set forth in paragraphs 19, 20, 21, and 22 of this pleading.
Claim 6
Breach of Contract
MGPI incorporates by reference paragraphs 1 through 28 of this pleading and, in
the alternative to the breach of warranty claims pleaded above, pleads the following
claim for breach of contract under the Uniform Commercial Code.
Barrel 53 and MGPI made, and at all times material to this pleading there
existed, a valid and enforceable contract (the "Contract"), as set forth more fully
above, and as partially memorialized in Exhibit B and Exhibit C.
Under the Contract, it was the right of MGPI and the obligation of Barrel 53
that Barrel 53 deliver to MGPI, on or before December 31, 2015, the quantity of
2,304 tight Whiskey Barrels for the purpose of storing and aging whiskey and in
compliance with the terms of the bargain between MGPI and Barrel 53, as set forth
in paragraph 13 of this pleading.
Barrel 53 breached the right of MGPI and the obligation of Barrel 53 under
the Contract in that Barrel 53 failed to deliver 2,304 Whiskey Barrels to MGPI that
complied with the terms of the bargain, and in that Barrel 53 delivered to MGPI at
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least 218 Whiskey Barrels with latent defects that caused them to leak, as set forth
in paragraphs 19 and 20 of this pleading.
MGPI accepted the defective Whiskey Barrels without discovery of their
latent defects.
MGPI's acceptance of the defective Whiskey Barrels was reasonably induced
by the difficulty of discovery of their latent defects before acceptance.
MGPI's acceptance of the defective Whiskey Barrels was reasonably induced
by Barrel 53's assurances, as set forth in paragraph 10 of this pleading.
The nonconformity of each defective Whiskey Barrel substantially impaired
its value to MGPI.
In December of 2017, MGPI notified Barrel 53 of the breaches set forth in
paragraph 76 within a reasonable time after MGPI discovered the breaches; in the
alternative, in December of 2017, MGPI revoked its acceptance of the defective
Whiskey Barrels within a reasonable time after MGPI discovered the latent defects
in the Whiskey Barrels.
Demand for Relief
MGPI demands judgment against Barrel 53 on all claims stated in this pleading,
and MGPI requests relief as follows: (A) an award of damages in the amount of
$195,696.00; (B) an award of such other reasonable, proximate, incidental, and/or
consequential damages as may be proven at trial; (C) an award of prejudgment
interest; and (D) such additional equitable relief as the Court deems just.
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Respectfully Submitted by:
Brown Law Office LC
/s/ David G. Brown
David G. Brown #42559
501 Fay Street, Suite 201
Columbia, MO 65201
Tel: (573) 814-2375
dbrown@brown-lawoffice.com
Attorney for Plaintiff
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OWNED AND OPERATED IN THE MISSOURI
OZARKS
Every Barrel 53 product comes from our cooperage in the Ozarks, moments away
from our two stave mills. Being family-owned and operated allows for our barrelmaking process to be intimate and detailed. Using expert craftsmanship, each
barrel is red and quality-tested by hand.
After receiving our mature staves from the Barrel 53 mill, we trim each one so
they t together perfectly to create the barrel. They are then steamed in heat
tunnels and bound by steel rings before being charred by a Missouri White Oak
re to preserve the wood’s natural avors. To ensure our barrels are of the
highest quality, we test for leaks with both water and air pressure.
Only when Barrel 53 craftsmen are certain we have created a reliable, artisan
barrel do we brand the product and ship them to our customers. Our family
tradition is founded on quality work and enhancing the relationship between
barrel and distiller.

Let our family build the perfect whiskey barrel for you.

GET IN TOUCH

Exhibit A
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CHARRING
Smoky and satisfying, the Barrel 53 one-of-a-kind Missouri White Oak char is burned beautifully into each of
our artisan barrels. Our charring process is fueled by White Oak chips and res the barrel just long enough to
achieve an alligator char.

Once the barrel has the perfect color and texture, our team assembles it
and prepares for testing.

BARREL TESTING
Our goal is to provide each distiller with awless barrels to age their bourbon. After maturing our staves and
charring for delicious tasting notes, each barrel is tested for satisfaction. We examine and inspect every
element of the barrel through a rigorous air pressure and spin process to ensure there are no leaks.



Exhibit A
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Let our family build the perfect whiskey barrel for you.

GET IN TOUCH



Exhibit A
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Standard New Whiskey Barrel Specifications

These specifications are designed for a tight, white oak, charred barrel for the purpose of
storing and aging whiskey.
All barrels will be made from quarter sawn, white oak staves and heading.
The average capacity will be 53 gallons.
The average moisture content target is 12%, with a range of 10% - 14% for both staves and heading.
Each barrel will be charred on the inside using a #4 char on the staves and a #2 char on the heads.
The average length will be 35" +/- 1/4"
The bilge circumference of the barrels will average 80 1/2" with a range of 80" - 81".
The head diameter will be 20 7/8" +/- 1/8" . The beveled section of each head will be dipped in wax.
Each barrel will have a 1 15/16" tapered bung hole.
After assembly, each barrel should be air/water tested and inspected prior to shipment.
Each barrel will have six new hoops: head - 2, quarter - 2 and bilge - 2.
The head hoops will be 1 3/4" to 2" in width and .054" thick.
The quarter hoops will be 1 3/4" to 2" width and .054" thick.
The bilge hoops will be 1 3/4" to 2" in width and .054" thick.
Hoop steel shall be of composition and hardness to provide proper strength and elasticity for use as
hoop iron on tight, white oak whiskey barrels.
Hoop steel - a minimum of ASTM A570, high strength, low alloy, and hot rolled. Hardness: Rockwell
B78 - 84. Elongation - 22% to 28% in two inches.

* It is understood there may be slight variation between the actual barrel and the specifications listed above

Exhibit B
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Exhibit C
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

MGPI of Indiana, LLC

)
)
)
)
)
)
)
)
)
)
)

,
Plaintiff,
v.

Barrel 53 Cooperage,
LLC

,

Defendant,

Case No.

2:19-cv-00056

ORIGINAL FILING FORM
THIS FORM MUST BE COMPLETED AND VERIFIED BY THE FILING PARTY
WHEN INITIATING A NEW CASE.

THIS SAME CAUSE, OR A SUBSTANTIALLY EQUIVALENT COMPLAINT, WAS
PREVIOUSLY FILED IN THIS COURT AS CASE NUMBER
AND ASSIGNED TO THE HONORABLE JUDGE

.

THIS CAUSE IS RELATED, BUT IS NOT SUBSTANTIALLY EQUIVALENT TO ANY
PREVIOUSLY FILED COMPLAINT. THE RELATED CASE NUMBER IS
THAT CASE WAS ASSIGNED TO THE HONORABLE

AND
. THIS CASE MAY,

THEREFORE, BE OPENED AS AN ORIGINAL PROCEEDING.

NEITHER THIS SAME CAUSE, NOR A SUBSTANTIALLY EQUIVALENT
COMPLAINT, HAS BEEN PREVIOUSLY FILED IN THIS COURT, AND THEREFORE
MAY BE OPENED AS AN ORIGINAL PROCEEDING.

The undersigned affirms that the information provided above is true and correct.

Date:

7/16/2019

/s/ David G. Brown
Signature of Filing Party
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