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INTRODUCTION

Defendant's motion to dismiss must be denied. Plaintiff has stated a cause of action for

declarstory judgment and the documentary evidence submitted in support of Defendant's motion,

the
parties'

contract, does not conclusively establish a defense to Plaintiff s claim for declaratory

judgment. Fundamental New York law and public policy is clear, if parties to a contract intend

for it to be perpetual, they must expressly say so in clear and unequivocal language. UBD argues

for an interpretation of the Distribution Agreement that would result in a perpetual duration,

however the agreement contains no such clear and unequivocal language. In such circumstances,

courts imply that performance was intended to continue for a reasonable time.

NATURE OF ACTION AND MOTION

Plaintiff, FEW Spirits, LLC ("FEW") distills, packages, and sells bourbon and other

alcoholic beverages. UB Distributors, LLC ("UBD") is a distributor of alcoholic beverages in

New York. On or about August 13, 2012, FEW and UBD entered into a Distribution Agreement

pursuant to which UBD agreed to act as the exclusive seller and distributor of all FEW branded

liquor products in the state of New York. Complaint - Exhibit A. The Distribution Agreement has

no termination date and will continue for an indefinite duration.

Prior to signing the Distribution Agreement, there were no discussions regarding creating

a relationship that would be perpetual in duration or entering into a perpetual contract. (Affidavit

Paul Hletko-paragraph 2), time that the parties entered into the Distribution Agreement, UBD was

a brand-new liquor distributor and had only obtained its license to sell wholesale liquor a few

months before entering into the Distribution Agreement. Id Paragraph 3. The Distribution

Agreement was an experiment for FEW and it was FEW's understanding and intent when entering

into the agreement that it could terminate the agreement after a reasonable time if it was unhappy

with UBD's performance. Id Paragraph 5.
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FEW is unhappy with UBD's performance and has concerns over sales results for the FEW

portfolio through UBD. FEW therefore seeks a declaration that, because the Distribution

Agreement has no termination date and will continue for an indefinite duration, the Distribution

Agreement is terminable at will or upon reasonable notice. See, Complaint, ¶4.

UBD has moved to dismiss pursuant to C.P.L.R. 3211(a)(7) on grounds that FEW's

Complaint fails to state a cause of action, and C.P.L.R. 3211(a)(1) on grounds that UBD has a

defense founded upon documentary evidence. FEW urges this Court to exercise its power under

C.P.L.R. § 3211(c) to treat UBD's motion as one for summary judgment and consider the Affidavit

of Paul H1etko, Founder and Distiller of FEW.

"In considering a motion to dismiss a complaint pursuant to CPLR 3211(a)(7), the court

must accept the facts as alleged in the complaint as true, accord the plaintiff the benefit of every

possible favorable inference, and determine only whether the facts as alleged fit within any

cognizable legal
theory."

Wallkill Med. Dev., LLC v. Catskill Orange Orthopaedics, P.C., 131

A.D.3d 601, 603, 15 N.Y.S.3d 406, 408-09 (N.Y. App. Div. 2015) (additional citations omitted).

"The central question on motions to dismiss is whether the petition's allegations state a legally

cognizable
claim."

Rice v. Belflore, 13 Misc. 3d 1223(A), 831 N.Y.S.2d 349, 2006 WL 2946827,

*3 (Sup. Ct. 2006) (citing Held v. Kaufman, 91 N.Y.2d 425 [1998]).

"Dismissal under CPLR 3211(a)(1) is warranted only if the documentary evidence

submitted conclusively establishes a defense to the asserted claims as a matter of
law...."

Rice v.

Belflore, 13 Misc. 3d 1223(A), 831 N.Y.S.2d 349, 2006 WL 2946827, *4 (Sup. Ct. 2006) (citing

Hopkinson v. Redwing Constr. Co., 301 A.D.2d 837, 837-838 [2003]; Leon v. Martinez, 84

N.Y.2d 83 [2003]). For UBD to succeed on its motion to dismiss based upon a defense founded

upon documentary evidence, the documentary evidence must be such that it resolves all factual
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issues as a matter of law, and conclusively disposes of FEW's claim. See Rice, 2006 WL 2946827,

*4 (citations omitted). Moreover, "if the record before the motion court is insufficient to resolve

all factual issues such that the rights of the parties cannot be determined as a matter of law, a

declaration upon a motion to dismiss is not
permissible."

Tilcon New York, Inc. v. Town of

Poughkeepsie, 87 A.D.3d 1 148, 1151, 930 N.Y.S.2d 34, 37 (2011) (citations omitted).

LEGAL ARGUMENT

L UBD's Motion to Dismiss Pursuant to C.P.L.R. 3211(a)(7) Must be Denied.

Accepting all facts alleged in FEW's complaint as true, and giving FEW the benefit of

every possible inference, FEW's complaint is sufficient to invoke this court's power to render a

declaratory judgment as to the rights of the parties to a justiciable controversy. UBD's motion to

dismiss for failure to state a cause of action must be denied. See, Bd. of Managers, 11 N.Y.S.3d

at 177-78 (citing Matter of Tilcon N.Y., Inc. v. Town of Poughkeepsie, 87 A.D.3d at 1150, 930

N.Y.S.2d 34).

A declaratory judgment "provides a declaration of rights between parties that, it is hoped,

will forestall later
litigation."

AlU Ins. Co. v. Deajess Med Imaging, P.C., 24 Misc. 3d 161, 165,

882 N.Y.S.2d 812, 817 (Sup. Ct. 2009). "A motion to dismiss a declaratory judgment action prior

to the service of an answer presents for consideration only the issue of whether a cause of action

for declaratory relief is set forth, not the question of whether the plaintiff is entitled to a favorable

declaration."
Staver Co. v. Skrobisch, 144 A.D.2d 449, 450, 533 N.Y.S.2d 967, 967 (1988)

(citing 3 Weinstein-Korn-Miller, NY Civ Prac ¶ 3001.13); see also, Bd of Managers of 136 St.

Marks Place Condo. v. St. Marks Place Condominiums, II, LLC, 128 A.D.3d 877, 879, 11

N.Y.S.3d 175, 177 (N.Y. App. Div. 2015). "[W]here a cause of action is sufficient to invoke the

court's power to 'render a declaratory judgment ... as to the rights and other legal relations of the

parties to a justiciable
controversy,'

a motion to dismiss that cause of action should be
denied."
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Bd. of Managers, 11 N.Y.S.3d at 177-78 (citing Matter of Tilcon N. L Inc. v. Town of

Poughkeepsie, 87 A.D.3d at 1150, 930 N.Y.S.2d 34) (additional citations omitted).

FEW's Complaint is sufficient to invoke the court's power to render a declaratory judgment

as to the rights of the parties under the Distribution Agreement. See, e.g. C.P.L.R. 3001; Vill. of

Islandia v. Cty. of Suffolk, 162 A.D.3d 715, 719, 79 N.Y.S.3d 188, 194 (N.Y. App. Div. 2018)

(finding that plaintiff's complaint was "at a minimum, was sufficient to invoke the Supreme

Court's power to render a declaratory judgment as to the rights and legal relations of the parties.").

FEW would like to terminate the Distribution Agreement with UBD. UBD has disputed FEW's

right to do so under the Distribution Agreement. As such, a justiciable controversy exists regarding

whether FEW may terminate the Distribution Agreement at will or upon reasonable notice. A

declaratory judgment from this court as to the rights of the parties under the Distribution

Agreement, it is hoped, will forestall later litigation. FEW has stated a cause of action for

declaratory judgment and UBD's motion pursuant to C.P.L.R. 3211(a)(7) must be denied.

IL UBD's Motion to Dismiss Pursuant to C.P.L.R. 3211(a)(1) Must be Denied.

"Under CPLR 321 l(a)(1), a dismissal is warranted only if the documentary evidence

submitted conclusively establishes a defense to the asserted claims as a matter of
law."

Leon v.

Martinez, 84 N.Y.2d 83, 88, 638 N.E.2d 511, 513 (1994) (citing Heaney v. Purdy, 29 N.Y.2d 157,

324 N.Y.S.2d 47, 272 N.E.2d 550). The only documentary evidence submitted by UBD is the

Distribution Agreement. Complaint Exhibit A. The Distribution Agreement does not conclusively

establish a defense to FEW's claim for declaratory judgment as a matter of law, and therefore

UBD's motion must be denied. See, e.g. Hopkinson v. Redwing Const. Co., 301 A.D.2d 837, 838,

754 N.Y.S.2d 86, 87 (2003) (denying motion to dismiss pursuant to CPLR 3211(a)(1) because "the

parties'
contract did not resolve all factual issues and definitely dispose of

plaintiffs'
claims.").
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A. Fundamental New York law and public policy require that for a contract to be

perpetual in duration, it must contain clear and unequivocal language stating as

much and that conclusion should never be implied.

The Distribution Agreement does not contain clear and unequivocal language stating that

it is perpetual in duration. Therefore, well established New York law and public policy dictates

that no such conclusion or construction is warranted. This is the only logical conclusion.

Conversely, courts would be binding private parties to the terms of a contract that was not

bargained for.

The Distribution Agreement has no termination date. Rather, it provides:

II. EFFECTIVE AND TERMINATION DATES.

2.1 Term. This Agreement ... will remain in effect until terminated as

provided herein. Termination other than as specifically set forth herein shall be

deemed a breach of this Agreement and the parties shall have all applicable rights

and remedies, including without limitation, any applicable equable remedies.

2.2 Termination by Mutual Consent. This Agreement may terminated at

any time by mutual consent of the parties in writing effective as provided therein.

2.3 Termination upon Default. This Agreement may be terminated by
the non-defaulting party upon a default under Section 5.1 hereof.

Complaint-Exhibit A.

UBD argues that the Distribution Agreement "should be seen as a contract with a term

measured by events and not 'months or
years.'"

UBD's Motion, 119. The event which UBD

argues should measure the duration of the Distribution Agreement is a default under the terms of

the contract. See, UBD's Motion, 114 (arguing that "the
parties'

contract is clear that it cannot be

terminated unilaterally by either party unless the other party is in default.").

The practical effect of UBD's interpretation of the Distribution Agreement is that the

contract shall remain in place, in perpetuity, until one party defaults. This is the definition of a

contract of indefinite duration. In every contract, when one party breaches, the other party has the
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right to terminate. A basic tenet of contract law is: "Where a contract is broken in the course of

performañce, the injured party has a choice presented to him of continuing the contract or of

refusing to go
on."

Emigrant Industrial Sav. Bank v Willow Builders, 290 NY 133, 144 [1943]

(quoting 3 Williston on the Law of Contracts, Rev. Ed., § 683)).

New York law is clear, parties will not be bound to a contract for perpetuity unless the

parties intended for the duration of the contract to be perpetual, and expressly bargained for a

perpetual duration. "[I]f the parties to a contract intend for it to be perpetual, they must expressly

say
so."

Compania Embotelladora Del Pacifico, S.A. v. Pepsi Cola Co., 607 F. Supp. 2d 600, 603

(S.D.N.Y. 2009)(citations omitted). In Compania Embotelladora Del Pacifico, S.A. v. Pepsi Cola

Co., plaintiff sought to enforce a contract with no definite term or end date as perpetual in duration.

The court rejected that argument because (1) if a perpetual term is intended it must be expressly

stated, and (2) construing a contract with no definite term as perpetual was "fundamentally at odds

with well-established New York law and public
policy."

Id at 603.

In Cronk v. Vogt's Ice Cream, 15 N.Y.S.2d 649 (Sup. Ct. 1939) the parties contract required

defendant to purchase all of the milk and cream it required for its business from plaintiff. The

contract contained no termination date. When defendant stopped buying from plaintiff, plaintiff

sued. The court dismissed plaintiff's complaint and held that "[t]he fatal obstacle to recovery is

rather that the parties did not agree as to how long the contract was to
run."

Id at 652. Addressing

plaintiff's argument that the parties intended their contract to run perpetually, the court determined

that "no such agreement was made and none can legitimately be
inferred"

Id at 649 (emphasis

added). "True it is that the parties could have stipulated for perfomiance perpetually, but it is a

sufficient answer that they did not do so, and that no such conclusion is ever warranted in the

8

FILED: NEW YORK COUNTY CLERK 10/07/2019 03:26 PM INDEX NO. 653212/2019

NYSCEF DOC. NO. 15 RECEIVED NYSCEF: 10/07/2019

8 of 12



absence of clear and unequivocal language which compels
it."

Id. (emphasis added) (citing

Williston on Contracts, § 38; Holt v. St. Louis Union Tr. Co., 4 Cir., 52 F.2d 1068, 1069).

Under UBD's proposed interpretation of the Distribution Agreement, courts could construe

any contract as one with a term measured by events, a breach by one party. New York law

expressly rejects such a construction. Fundamental and well-established New York law and public

policy dictates that the conclusion that the parties intended for performance to continue perpetually

is never warranted in the absence of clear and uneqüivocal language which compels
it."

See,

e.g., Cronk v. Vogt's Ice Cream,supra; Compania Embotelladora Del Pacifico, S.A. v. Pepsi Cola

Co., supra; see also, Haines v. City of New York, 41 N.Y.2d 769, 773, 364 N.E.2d 820 (1977)

("the weight of authority supports the related rule that where the parties have not clearly expressed

the duration of a contract, the courts will imply that they intended performance to continue for a

reasonable time."); Kolakowski v. Polsinelli, 28 Misc. 2d 843, 845, 217 N.Y.S.2d 643 (Co. Ct.

1961) (finding that no contract may go on
indefinitely"

and "[u]nder the general rules of

construction when no termination date is set in a contract, a reasonable time will be construed, or

upon the notice of either party.").

The Distribution Agreement does not conclusively establish a defense to FEW's claim for

declaratory judgment as a matter of law. Rather, New York law dictates that the Distribution

Agreement is terminable at will, or upon reasonable notice. UBD's motion must be denied.

B. UBD has not established that it is entitled to judgmcat as a matter of law on FEW's

claim for declaratory judgment.

Not even the law that UBD relies on in support of its motion conclusively establishes a

defense as a matter of law to FEW's claim for a declaratory judgment.

UBD relies on United Chem. & Exterminating Co. v. Sec. Exterminating Corp., 246 A.D.

258, 285 N.Y.S. 291 (App. Div. 1936). In that case, the court held that a contract's duration was

9
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to be measured by the occurrence of an event, the corporate existence of the defendant. See id. at

259 (reasoning that the contract could not "continue beyond the corporate existence of the

defendant."). United Chem. has been expressly rejected. In Cronk v. Vogt's Ice Cream, supra, the

court found that the opinion "is not
controlling[,]"

and also noted that "[t]he decision was not

unanimous, and whether it will be followed in the future or confined to its facts, is difficult to

foretell."
Cronk, 15 N.Y.S.2d at 653 ("Extreme as the holding seems, however, the court still

recognized the general rule to be that 'if the contract contained no provision as to duration, we

agree that it would constitute a contract at will.'"). In the time that has passed since United Chem.,

the decision has never been followed for the principal that the corporate existence of a contracting

party should be used as an event setting the duration of a contract. In an effort to remain as FEW's

distributor in perpetuity when the parties did not bargain for that term, UBD requests that this court

be the first court since 1936 to adopt this ruling.

UBD also relies on Bennett v. Atomic Prod. Corp., 132 A.D.3d 928, 18 N.Y.S.3d 443 (N.Y.

App. Div. 2015), for its holding that "the duration of the
parties'

agreements was dependent upon

the continued sale of the products designated in the subject agreements and, thus, the agreements

could be terminated only upon [defendant]'s discontinuation of the sale of the designated

products."
Id. at 930. Under this interpretation of the Distribution Agreement, if FEW wants to

sell its products in the state of New York, it is required to distribute through UBD, forever. Such

a conclusion contravenes the fundamental and well-established New York law requiring that a

contract that is to continue indefinitely must contain clear and unequivocal language stating as

much.

Moreover, Bennett v. Atomic Prod. Corp. dealt with a contract involving the sale of medical

equipment and is not applicable to the facts of this case. New York courts that have been required
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to determine the duration of a distributorship agreement for liquor have recognized the principle

that when no duration is expressed, the contract is terminable upon reasonable notice.

In Colony Liquor Distributors, Inc. v. Jack Daniel Distillery-Lem Motlow Prop., Inc., 22

A.D.2d 247, 254 N.Y.S.2d 547 (1964), plaintiff was exclusive distributor for Jack Daniel's from

1952 to 1963. When defendant moved to a new distributor, plaintiff sued. The court was required

to decide the duration of the distributorship agreement between the parties. Plaintiff argued the

contract continued as long as it performed satisfactorily. Defendant argued that because no definite

termination date was originally fixed, the contract is terminable by either party at will or by giving

reasonable notice.

The court held that "the circumstances of this case show the contract entered into between

the parties was to be for a reasonable duration and was therefore terminable upon reasonable

notice."
Id at 249. "This is consistent with the weight of authority as to duration of a contract

involving more than an agency or employment
relationship."

Id at 249-50 (citing Jack's Cookie

Co. v. Brooks, 227 F.2d 935, 938-939; 4 Williston, Contracts [rev. ed.], § 1027A, subd. [3];

Restatement, Agency, § 442, comment c). "[S]ince no duration was expressed, the contract's

termination was to be upon reasonable notice after a reasonable
duration."

Id at 250 (citing Millett

Co. v. Park & Tilford Distillers Corp., 123 F. Supp. 484; San Francisco Brewing Corp. v.

Bowman, 52 Cal. 2d 607); see also, Midway Beverage Corp. v. Grolsch Importers, Inc., 1987 WL

119908, at *3 (N.Y. Sup. Ct. Dec. 17, 1987) (stating that courts have ruled that contracts that

continue "for as long as there is satisfactory
performance"

"are terminable at the will of either

party after a reasonable duration and upon notice.").
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CONCLUSION

Defendant's motion to dismiss must be denied. Plaintiff has stated a cause of action for

declaratory judgment and the documentary evidence submitted in support of Defendant's motion,

the
parties'

contract, does not conclusively establish a defense to Plaintiff's claim for declaratory

judgment.

Dated: New York, NY

October 7, 2019

Yo
'

etc.

anow McMullan & Panoff, P.C.

275 Madison Ave., Suite 1711

New York, NY 10016

212 370 3744
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