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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN
________________________________________________________________
MILLERCOORS, LLC,
Plaintiff,
-vs-

Case No. 19-CV-218-WMC

ANHEUSER-BUSCH COMPANIES, LLC,

Madison, Wisconsin
May 16, 2019
Defendant.
9:09 a.m.
________________________________________________________________
STENOGRAPHIC TRANSCRIPT OF INJUNCTIVE HEARING
HELD BEFORE U.S. DISTRICT JUDGE WILLIAM M. CONLEY
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Quarles & Brady, LLP
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33 East Main Street, Suite 900
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Madison, Wisconsin 53701
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BY: KENDALL W. HARRISON
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Madison, Wisconsin 53701
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Appearances continued:
Dowd Bennett, LLP
BY:
JAMES F. BENNETT
MEGAN S. HEINSZ
7733 Forsyth Boulevard, Suite 1900
St. Louis, Missouri 63105
***
6
7
8
9
10

(Proceedings called to order at 9:09 a.m.)
THE CLERK:

Case No. 19-CV-218, MillerCoors, LLC, v.

Anheuser-Busch Companies, LLC, called for an injunctive hearing.
May we have the appearances, please.
MR. SCHOTT:

Good morning, Your Honor.

Don Schott and

11

Anita Boor from Quarles & Brady on behalf of the plaintiff,

12

MillerCoors.

13

& Moring firm in Washington, D.C., and finally at our table,

14

Xavier Santistevan, our paralegal.

15
16
17

Also to my left is Christopher Cole of the Crowell

MR. HARRISON:

Good morning, Your Honor.

On behalf of

the defendant, Kendall Harrison of Godfrey & Kahn.
MR. BENNETT:

Good morning, Your Honor.

Jim Bennett

18

from Dowd Bennett in St. Louis also for Anheuser-Busch.

19

is Megan Heinsz, one of our lawyers.

20

THE COURT:

Good morning, all.

With us

We are here for a

21

hearing on a motion for preliminary injunction filed by the

22

plaintiff, MillerCoors.

23

general understanding of the background facts, that I understand

24

what the basic standards are for preliminary injunction, that I

25

understand what the general standards are for false advertising

The parties can assume that I have a
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1

under the Lanham Act, and so I'd like the parties, if they would

2

in their comments, to focus on three issues, beginning with what

3

seems to me to be the fundamental issue in the case, and that

4

is, although literally true, whatever that means -- and Judge

5

Posner spent some time discussing the esoteric nature of that

6

question -- the specific statements here are nevertheless

7

misleading, and I would like to focus on the statements

8

themselves to help make a determination in that respect.

9

At some point we will move into the question about what the

10

proof of impacts are, although given the presumption of harm, it

11

seems to me that the answer to the first question, whether this

12

is -- was misleading in context, answers the second, but at

13

least for purposes of preliminary injunction, given the sliding

14

scale that the Seventh Circuit imposes.

15

And then, finally, I would like to talk about -- assuming I

16

found a violation, and I'm not there, what remedy would be

17

appropriate.

18

That's what I would like the parties to focus on.

I'm

19

going to give each side an initial half hour to make the

20

statements that they wish, again hoping that we don't have any

21

big windups by either side and we get to the meat of the issues.

22

We'll see where we are at the end of that time, and I expect

23

we'll go until about 10:30 and take a break, if necessary, and

24

then come back to complete argument.

25

And with that, I'll hear first from MillerCoors.
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1

MR. SCHOTT:

Thank you, Your Honor, and I appreciate

2

that little roadmap of what you'd like to hear.

3

thank the Court for granting our request for oral argument.

4

know the Court is busy generally and busy today --

5

THE COURT:

6

MR. SCHOTT:

7
8
9
10

No need to thank me.

I also want to
We

Go ahead.

-- but this is a matter of very

significant concern to my client because it believes -THE COURT:

And I don't doubt that.

It's a concern to

both sides.
MR. SCHOTT:

Right.

And the reason it's a concern,

11

Your Honor, is because they think they are a victim of an

12

advertising campaign that attempts to persuade consumers not to

13

buy Miller Lite and Coors Light beer by using knowledge that

14

many consumers do not want to consume corn syrup and falsely

15

implying that they will be doing so if they drink Miller Lite or

16

Coors Light.

17

THE COURT:

Your survey doesn't really focus on that.

18

It doesn't focus on whether or not the existence of corn syrup,

19

although I'm willing to assume that the average person who is

20

drinking a light beer doesn't want to -- I mean, part of the

21

reason that they feel good about drinking light beer is probably

22

that it's a light beer, and so they don't want to drink

23

something that is unhealthy, and corn syrup, I suppose,

24

generally is.

25

doesn't deal with the consumers' specific concerns about

But the survey -- the information I was given
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1

high-fructose corn syrup or -- it seems to me that the survey

2

goes off in a different direction, and we really don't have much

3

evidence in this record as to, one, whether consumers will

4

assume it's high-fructose corn syrup and, two, whether that

5

actually will drive a purchase decision.

6

MR. SCHOTT:

Thank you, Your Honor.

I think that

7

question really does focus on what I think is the key thing to

8

keep in mind here, which is the way in which these ads are

9

misleading and we believe a violation of the Lanham Act, and

10

it's really a two-step process.

And if I might, if I could ask

11

Xavier to pull up Anheuser-Busch's response to our Proposed

12

Finding of Fact No. 69.

13

of fact that we made that referred to statements that were made

14

by a high-ranking Budweiser executive, Mr. Goeler, shortly after

15

this campaign launched and --

16

THE COURT:

This was one of the proposed findings

And so we're clear, I'm not criticizing

17

that that's likely what's going on.

18

intent, I think you probably would win.

19

hope, is that the consumer will be misled and that -- but as you

20

know, the Seventh Circuit hasn't adopted an intent element, so

21

focusing on what it is that Anheuser-Busch intended really isn't

22

responsive to the concern I raised.

23

MR. SCHOTT:

If this was a case about
I think the intent, the

Well, with all due respect, I think it is

24

for this reason:

Because in order to understand the misleading

25

nature of the ads, you have to understand there's a two-step
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1

process here.

2

focus groups, and the research they did, they knew that

3

consumers did not want to consume corn syrup, and so the way to

4

dissuade people from drinking Miller Lite and Coors Light is a

5

two-step process.

6

don't like consuming corn syrup, so the trick then is to imply

7

to people that if you drink a Miller Lite or a Coors Light beer,

8

you will be consuming corn syrup, and that's why --

9

They knew from the surveys that they took, the

Step one is already taken.

THE COURT:

They know people

I think that goes to intent.

Unless I were

10

to find, and I suppose I could, that that is evidence of what

11

consumers will do, there really isn't anything -- there's no

12

survey evidence, there's nothing in front of me that says that

13

the implication of corn syrup or the use of corn syrup, which

14

is -- you know, that's where we get down to the nub of what

15

actually is being represented.

16

implication, it's really that they were brewing the beer with

17

corn syrup.

They don't expressly say corn syrup is in the beer.

18

MR. SCHOTT:

19

THE COURT:

20
21

It's really, except by

Correct.
And maybe that gets you to step two.

I

don't know.
MR. SCHOTT:

Well, that is the step two.

The step two

22

is you know that consumers do not want to consume a product that

23

means they'll be consuming corn syrup, and so how do you then

24

make consumers associate our product with consuming corn syrup,

25

which is a false association.

If you consume our product,
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1

you're not going to be consuming corn syrup.

2

point of the advertisements.

3

the point that was demonstrated by the survey as well as the

4

social media responses, the complaints, and the other evidence

5

that we put in, that people's impression from the ad was that --

6

or the entire campaign is that if they consume a Miller Lite or

7

a Coors Light, they will be consuming corn syrup.

8
9

THE COURT:

So that is the

The point of the advertisement and

So that gets me to what I think is maybe

the nub of the case, and that is, is there any -- can you point

10

me to any case that says that if a statement, although true --

11

in this case it was the beer was brewed with corn syrup or made

12

with corn syrup -- is susceptible to misunderstanding, that that

13

is enough to find a violation?

14

cases, it seems as though if -- because, frankly, you know,

15

advertising has all kinds of statements that may or may not be

16

particularly relevant but the advertiser hopes will persuade the

17

consumer to make a logical leap, whether it's no artificial

18

flavors, no preservatives, no GMOs, the implication being that

19

others don't have it.

Because as I look through these

20

Where is the case that says that a statement that's

21

susceptible to misunderstanding is on its face a violation of

22

the Lanham Act as opposed to some further statement like in the

23

Rice Lake case where they actually take an additional -- or make

24

an additional disparagement related to it, because I agree with

25

you that if the only question is did Anheuser-Busch hope that
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1

consumers would make that logical leap and they hoped they were

2

susceptible to misunderstanding, that you probably prevail in

3

this case, but I'm not sure I know of a case that holds them

4

responsible for that alone.

5

MR. SCHOTT:

Well, there doesn't have to be a case that

6

holds that because they more -- they did more than just make a

7

statement --

8
9
10
11
12
13
14
15

THE COURT:

No, no, no.

But I'm saying -- I'm really

asking the question is there such a case, because that would be
extremely helpful in my trying to decide this.
MR. SCHOTT:

I'm not sure there's such a case that says

just making a statement -THE COURT:

I think one of your co-counsel would like

to suggest one.
MR. SCHOTT:

Well, but I think the more important

16

point, Your Honor, is that there is clearly many cases that we

17

cited in our brief that say that true statements that give a

18

false impression are actionable under the Lanham Act.

19

THE COURT:

I don't disagree with you.

I absolutely

20

don't disagree with you that that's the general standard, but

21

now we're getting down to the nub, and I'm trying to find a case

22

where an advertiser who clearly -- at least -- I shouldn't say

23

clearly -- but at least by the evidence it suggests they hope

24

that a consumer will make this false association, if that's

25

enough by itself, and I'm not aware of such a case.
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MR. SCHOTT:

1

Well, let's talk about the two, I think,

2

probably most instrumental or leading cases in the Seventh

3

Circuit, Arla Foods and Mead Johnson, okay?

4

to Arla Foods, that was a case involving growth hormone in

5

cheese products, and one competitor's product was made from milk

6

from cows that had received the growth hormone.

7

competitor's product was made from milk from cows that had not

8

received the growth hormone.

9

advertising campaign there where you want to -- the idea is to

First, with respect

The other

And so there's, again, a two-step

10

associate the competitor's product with something that consumers

11

think is bad and that way increase the sales of your own

12

product.

13

Now, in Arla Foods the situation was a little bit different

14

in that there was a clear association between the competitor's

15

product and the growth hormone because there was no dispute that

16

the growth hormone was being used in that product.

17

that the advertiser had to deal with is how to associate in the

18

consumers' mind something bad about the growth hormone, and so

19

they came up with this ad campaign that's designed to do that,

20

designed to show --

21

THE COURT:

22

MR. SCHOTT:

23

THE COURT:

The issue

And so --- a bad association --- if I can interrupt, I think what you're

24

saying is that that wasn't necessary here, but what I'm asking

25

you is if there's a case that actually says that, in other
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1

words, where there is a risk of misassociation or misimpression

2

by the consumer, the advertiser doesn't expressly draw that

3

link, but, rather, just points it out, and that's enough even

4

though what is pointed out is accurate, which is your client

5

does brew using corn syrup.

6

MR. SCHOTT:

Well, I think in Arla Foods what the Court

7

said is you can -- you don't have to expressly say the bad

8

things if you create an impression of bad things --

9

THE COURT:

True, but -- and Arla Foods is a perfect

10

example of where they did say -- they affirmatively made

11

associations with the growth hormone as being a bad thing, and

12

that's -- that seemed to be the driver of the decision.

13

MR. SCHOTT:

14

THE COURT:

15

MR. SCHOTT:

16

Well -And we don't have that here.
You have to back it up a little bit.

They

made associations with the growth hormone, which was true --

17

THE COURT:

18

MR. SCHOTT:

Correct.
-- and then they made true statements

19

about the growth hormone, including the government-recommended

20

disclaimer saying there's no difference between milk with cows

21

exposed to the growth hormone or not, and the Court still said,

22

and the Seventh Circuit affirmed it, that's misleading because

23

it creates this impression of a bad thing.

24
25

So here we're just talking about a different one of those
two elements.

It's associate the item with the product and
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1

associate the item with something bad.

2

with something bad already exists, and Mr. Goeler's testimony

3

shows that Anheuser-Busch was aware of that.

4

this flipping, is to make it clear that there's some association

5

between that bad thing and our product, i.e., making people

6

think that they will be consuming corn syrup if they consume our

7

product.

8
9

Here the association

The test then, or

You know, I think the other case that you may be thinking
of is the Mead Johnson case that Anheuser-Busch is relying on

10

where in that case, that's the baby formula case, and they said

11

"1st Choice of Doctors," and there was survey evidence that a

12

lot of people understood that phrase to mean more than 50

13

percent of doctors.

14

not going to get into having surveys that just tell us people

15

are misunderstanding as opposed to being misled," but the key

16

difference there, several key differences, but the main key

17

difference, I think, between that case and our case is they just

18

didn't make a statement "made with" or "it's an ingredient" --

19

"corn syrup is an ingredient."

20

over and over and over again corn syrup --

And the Seventh Circuit said, "Well, we're

They have a campaign that says

21

THE COURT:

22

MR. SCHOTT:

-- corn syrup, corn syrup.

23

THE COURT:

-- campaigns tend to do that.

24

MR. SCHOTT:

25

Which advertising --

Well, and also, Your Honor -- so here's

the interesting and, I think, very subtle part about all of
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1

this:

2

pragmatics that deals with language and something called the

3

maxim of relevance, which I had never heard of before, but

4

really it's just a commonsensical thing that says if a speaker

5

says something that is capable of more than one meaning and

6

knows that the listener -- that one of those meanings is

7

something that's relevant and meaningful information to the

8

listener and that the other meaning is something that is

9

irrelevant and not meaningful to the listener, the listener will

10

assume that the speaker meant the meaningful, relevant statement

11

because why would you be telling me something that's not

12

important?

13

corn syrup, "made with corn syrup," "use corn syrup," if you're

14

not intending to make people --

15
16
17

There's actually a whole field of studies called

So why are you running ads that consistently harp on

THE COURT:

And, again, if this was an intent case, I'd

be with you.
Let me bring you back to the Mead Johnson case because it

18

gets to what you're suggesting.

In it it says that if --

19

"Section 43(a)(1) forbids misleading as well as false claims,

20

but interpreting 'misleading' to include factual propositions

21

that are susceptible to misunderstanding would make consumers as

22

a whole worse off by suppressing truthful statements that will

23

help many of them find superior products."

24

misleading when, although literally true, it implies something

25

that is false.

A statement is

Here I get the argument that it is implying
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1

something that is false, but I'm not sure that it is the Court's

2

role to go down a road of looking at surveys, and I certainly

3

don't think it's the Court's role to go down the road looking

4

for specific intent by the advertiser in order to determine

5

whether something is susceptible to misunderstanding.
MR. SCHOTT:

6

Well, I think if you look at -- impress

7

what is the distinction between something being misleading and

8

something being mistaken, it really does key on what are the

9

actions of the defendant in that case.

So in the Mead Johnson

10

case, the statement is "1st Choice of Doctors," and there was

11

nothing else that the defendant did to try to tell consumers

12

what message they should get from those words.

13

nothing that suggested that the message from those words is more

14

than 50 percent, so if consumers got that impression, they were

15

mistaken.

16

THE COURT:

17

MR. SCHOTT:

There was

Right.
In our case there is a lot of other stuff

18

going on to give consumers the impression that "made with,"

19

"uses," "brewed with" means you will be consuming corn syrup if

20

you drink the beer, and, therefore, that's misleading.

21

THE COURT:

I'm not sure that's right.

Certainly that

22

might be what Anheuser-Busch hopes and intends, but I'm not sure

23

it's clear.

24

I've been shown so far, and I'm not saying you couldn't get

25

there, but so far I'm not sure I have anything that says that a

And that's where I get back to the notion of what
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1

consumer, one, will draw the conclusion that corn syrup is in

2

the material and, two, more importantly, that it will drive

3

decisionmaking.

4

with corn syrup and that some percent of consumers will assume

5

that that means not only brewed with but contains corn syrup.

6

That's only the first step.

7

of whether it will, in fact, mislead a consumer in purchasing,

8

and I take it at this point there isn't any evidence -- not that

9

it's necessary, but there isn't any evidence that there's been a

All I have is the statement that it is brewed

It doesn't get me to the question

10

diminution in sales or some other direct impact from the

11

advertising campaign.

12

MR. SCHOTT:

13

THE COURT:

14

MR. SCHOTT:

A lot there to respond to.
Yeah.
Let me try to keep it all in mind.

In

15

terms of what evidence do you have in front of you about what

16

the impact of this is on consumers, you have our Proposed

17

Finding of Fact No. 68, which is another series of statements by

18

Mr. Goeler that said that they focus grouped all these issues

19

and that this idea of consuming corn syrup drives

20

decisionmaking.

21

what to purchase, particularly among women.

22

evidence that this is an issue that drives decisionmaking if

23

they think they're consuming corn syrup.

24
25

It drives decisionmaking of consumers about
So you do have

We have cited to the Court in Proposed Finding of Fact No.
80 a number of statements that people made to us after the Super
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1

Bowl ads ran, which, again, say they have this negative

2

association with corn syrup, and if they think they're going to

3

be drinking corn syrup drinking Miller Lite or Coors Light, they

4

will switch.

5
6
7

They will stop drinking the beer.

THE COURT:

You're talking about the anecdotal

statements that were made online to Miller.
MR. SCHOTT:

Exactly.

And then there are -- after we

8

got those complaints, we had Dr. Wind, who is a professor

9

emeritus at the Wharton School --

10

THE COURT:

No, I mean, I read his materials.

I do

11

think that the criticism of that are the ones I've already

12

articulated.

13

MR. SCHOTT:

Well, and one of the things he did in

14

addition to his survey is he did a systematic analysis of a

15

whole bunch of -- it was close to 25,000 social media messages

16

about this campaign that came up after the Super Bowl ads, and

17

if you look at paragraph 95 of his report, he quotes some of

18

those, again making the point, "This will drive my decision.

19

there's corn syrup in the beer, I'm going to switch.

20

to go someplace else."

21

that evidence of it driving people's decision, and then you have

22

his opinion as a marketing expert -- I think it's either

23

paragraph 104 or 105 -- that, in fact, this will cause damage --

24

the social media information provides a basis for an opinion

25

that this will cause damage because it does drive people's

If

I'm going

So you have in a more systematic way
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1

decision.
THE COURT:

2

Well, let's break this down a little bit.

3

The statement -- there's no dispute that the statement that

4

Coors Light is brewed with corn syrup is true.
MR. SCHOTT:

5
6

true.
THE COURT:

7
8

It's susceptible of a meaning that is

Well, no.

It's true.

You use corn syrup

to brew it.

9
10

MR. SCHOTT:

Yes.

THE COURT:

Okay.

And that's where -- you know, we get

11

into the literally true and all of that, but the statement

12

itself is true, so you'll agree I have to find that it's

13

susceptible to misunderstanding, and your argument is that,

14

indeed, that's exactly what is the case here, that someone

15

hearing those words would -- is at risk or there is a risk and,

16

in fact, a hope by Anheuser-Busch that they will then conclude

17

the corn syrup makes its way through the brewing process into

18

the beer.

19

MR. SCHOTT:

I would state it differently.

I don't

20

think you have to find that it's susceptible of being

21

misunderstood.

22

context in which it was made, it was misleading, and, therefore,

23

that the overall --

24

THE COURT:

25

I think what you have to find is that in the

just what it is.

But there really isn't any context.

It was brewed with corn syrup.

It's

I mean, every
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1

competitor is looking for some leg up.

2

think it cuts against them, but their leg up, since MillerCoors

3

had come forward with evidence that in terms of carbohydrates

4

they're worse, but this was their counter, that, "Well, you use

5

corn syrup," and they're hoping that consumers will draw what is

6

not implied.

7

It's made with, it's brewed with, corn syrup.

I mean, the fact that they use corn syrup is true.

So I'm just having trouble, again, absent a case that

8
9

Anheuser-Busch, I

suggests that statement itself is -- simply because it's

10

susceptible and, indeed, that Anheuser-Busch believes that it

11

will be misinterpreted by consumers, that that's enough to

12

violate the Lanham Act.
MR. SCHOTT:

13

Well, again, several things embedded in

14

there.

First of all, I think the case law is clear, and there

15

are lots of cases that say this, the Hot Wax case, the Simeon

16

Management case, a number of others, that say you don't just

17

look at the words in isolation -THE COURT:

18

No, no.

And I'm not -- you know, that's

19

not the question.

The general concept we're all in agreement

20

on, which is, is it misleading to the consumer.

21

if it's a straightforward fact, this is how this product is

22

made, is that enough without some more disparagement, that this

23

means there's corn syrup in the end product, is that enough -- I

24

can't -- I'm not aware of any case that didn't have something

25

plus.

The question is

So a statement that was made that the advertiser, the
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1

manufacturer, hoped would be misinterpreted by the consumer but

2

there's nothing else, no other affirmative disparaging statement

3

made, is that enough for the Lanham Act to prohibit the conduct?

4

And, you know, Mr. Cole, I really -- if you want to argue,

5

go ahead.

It's really not a problem but -- obviously you want

6

to make a comment, so go ahead and make your comment, Mr. Cole.
MR. COLE:

7

Your Honor, I was pointing out to Mr. Schott

8

that Anheuser has actually on the record said that corn syrup is

9

cheaper, cheap.

10

THE COURT:

11

MR. COLE:

12

15

And has called our beers, quote, "value

beers" as a result of the use of corn syrup.
THE COURT:

13
14

Right.

Right, which is true.

It's cheaper.

Again, I'm not sure that that's enough to get you there.
Let me move you to a different subject, which is it seems

16

to me there is a false or at least implied false statement,

17

which is that Bud Light is -- has a hundred percent less corn

18

syrup.

19

less corn syrup because a hundred percent of zero is still zero.

20

They could have said it was a thousand percent less corn syrup.

21

They could have said it was 10,000 percent, but to me that's

22

misleading, especially since there's no evidence that there's

23

any corn syrup in the beer.

Maybe as a mathematical matter it has a hundred percent

24

MR. SCHOTT:

25

THE COURT:

That seems to me --

Literally untrue.
-- by implication -- well, I don't know
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1

that it's literally untrue.

2

clearly misleading.

3

Act does prohibit and gets to the heart of what you're concerned

4

about, which is the consumer believing by implication that

5

there's corn syrup in the beer, and to me that's a more

6

troubling, if not illegal, representation for Anheuser-Busch to

7

be making.

8
9

Literally it's true, but it's

That seems to me something that the Lanham

MR. SCHOTT:

Well, I certainly agree that this

statement --

10

THE COURT:

11

MR. SCHOTT:

Yeah.
-- is clearly a violation of the Lanham

12

Act, but, you know, at the risk of replowing old ground, I guess

13

what I've been struggling with --

14
15
16

THE COURT:

Well, that's your right.

You've got 30

minutes, so go ahead.
MR. SCHOTT:

I guess what I'm struggling with, Your

17

Honor, is I understand your question, which is, is there a case,

18

if I understand it correctly, is there a case that stands for

19

the proposition if an advertiser says something that is

20

susceptible to more than one meaning and that's all the

21

advertiser does, are they violating the Lanham Act because a

22

number of consumers take it the wrong way?

23

THE COURT:

24

MR. SCHOTT:

25

THE COURT:

Right.
And I guess my response to that is -If there isn't, there should be.
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1

MR. SCHOTT:

2

that's not the situation here.

3

than simply make the statement.

4

context in which it was designed to have people draw the

5

impression that the one interpretation that the corn syrup is in

6

the beer is the meaning that was intended.

7

example about, you know, if a speaker says something that's

8

susceptible to more than one meaning but they know that the one

9

meaning is something --

10

THE COURT:

No.

My response is I don't care because
Here the advertiser did more
They made the statement in a

Going back to my

But that's not -- I mean, there's no -- I'm

11

not writing tabula rasa.

12

could write all kinds of good policy if that were my role, but

13

I'm stuck with whatever the Lanham Act is prohibiting.

14

while you don't care and perhaps even I would prefer that they

15

not be allowed to make these sorts of statements when at least

16

it's susceptible to more than one meaning, I'm not sure the

17

Lanham Act gives me the authority to stop it.

18
19
20

MR. SCHOTT:

It might be a good policy.

You and I

And so

The Lanham Act gives you authority to stop

things that are misleading.
THE COURT:

Yeah.

But so we're clear, that's where we

21

get back into this what is misleading, and that's why I'm

22

looking for some case law to ground a decision on, if, indeed,

23

it's appropriate, based on the simple statement being

24

susceptible to more than one meaning, and that's where I'm

25

really struggling.
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MR. SCHOTT:

1

Right.

And I guess where I'm struggling

2

is the characterization of it as a "simple statement" because

3

you have to take it in the context --

4

THE COURT:

5

MR. SCHOTT:

I agree with that.
-- of the entire campaign and the ad, and

6

they don't just make the statement.

7

they point out over and over again -- you know, we have a

8

nutritional brand data sheet that's on our website -THE COURT:

9

Right.

MR. SCHOTT:

10

We make the statement, as

-- and it lists ingredients, including

11

corn syrup, including yeast, which everybody knows isn't in the

12

final product.

13

and then look at our nutritional data statement and say they are

14

saying the same thing.
THE COURT:

15
16
17

I don't think you can look at one of their ads

No, I don't think they are saying the same

thing.
MR. SCHOTT:

Clearly their ad does more, even though in

18

their view it's saying the same thing because they both say corn

19

syrup -- made with corn syrup, corn syrup is an ingredient, but

20

there is an impression that comes out of that ad that is very

21

different than the impression that comes out of our 24-page data

22

sheet that has nutritional data and all those things, and that

23

is the kind of thing that the Court in Arla Foods said is

24

misleading.

25

the Lanham Act because it is designed to give an impression in

That is the kind of thing that is a violation of
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1

terms of what meaning people should give to the message here.

2

So that's my argument, that there may not be a case that

3

says if all they do is make that statement it's actionable, but

4

there doesn't have to be for us to show a likelihood of success

5

on the merits here because we have lots of other evidence that

6

the statements are misleading when put into context.

7
8
9

THE COURT:

All right.

another chance, but let me hear from -- Mr. Cole is it?
MR. BENNETT:

10

THE COURT:

11

MR. BENNETT:

12

Let me hear -- you'll get

Mr. Bennett.

Mr. Bennett.

All right.

Thank you very much, Your Honor.

To go right to your questions, we think that it is

13

undisputed that the ads are actually true, and you said to focus

14

in on the key words.

15

ingredient?

16

because they list it as an ingredient.

17

I think there's four.

One is, is it an

I think that that is undisputed and indisputable

THE COURT:

Well, I'm not sure that's a fair statement

18

because if you -- if you -- are there ads where you say that

19

corn syrup is an ingredient?

20

MR. BENNETT:

Yeah, the tail end of Special Delivery

21

has people talk about ingredients.

22

ingredient.

23

cite to the website.

24

had a chance to watch them.

25

want to but --

There's a reference to

In fact, our advertisements, Your Honor, actually
I don't know if you noticed that, if you
We can play whatever one you might
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THE COURT:

1
2

No, you don't need to play them.

That's

fine.

3

MR. BENNETT:

4

THE COURT:

Okay.

But to me "ingredient" is more problematic,

5

but to the extent that -- let's assume you're able to say that

6

it's -- it's brewed with or made with corn syrup and that that

7

constitutes an ingredient.

8

of susceptible to more than one meaning.

9

MR. BENNETT:

10

THE COURT:

11

MR. BENNETT:

12

THE COURT:

13

I'm sorry.

Let me focus you on that for a moment.

Is

rice the ingredient that your client uses?
MR. BENNETT:

15

THE COURT:

17

Well --

But let me --

14

16

I suppose it's still in the category

Yes.

And it's not some derivative?

It's not

rice syrup, not rice solid syrup.
MR. BENNETT:

No.

It actually comes in on a rail car

18

straight from the farm.

19

read the third page of the Food & Wine interview that they rely

20

on for Mr. Goeler's statement, they ask him a question:

21

this really a differentiation for you?"

22

we like it because our train cars come in from the farm.

23

real agricultural product.

24

THE COURT:

25

MR. BENNETT:

It's grains.

Okay.

People hold them.

If you

"Why is

And he says, "Well, no,
It's a

It's real" -It comes in as rice.

Right.
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THE COURT:

1
2

Before it's put in the wort, isn't it

reduced to some kind of a sugar reduction?
MR. BENNETT:

3

It goes right in there as part of the

4

brewing process at our facility where we put it in there.

5

the first step of the brewing process which we've --

6

THE COURT:

7

MR. BENNETT:

8

THE COURT:

9

Is to create the wort.

But what I'm asking you is, is it

put in as hard rice -MR. BENNETT:

11

THE COURT:

13

Is to create the wort, yeah.

Yeah.

10

12

It's

Yes.

-- or is it reduced into some kind of sugar

syrup?
MR. BENNETT:

It's put in as rice in the first step of

14

the brewing process, put in -- there's a big -- when you go

15

to our -- the difference between the two and why we think this

16

is actually a good marketing point for us, setting aside this

17

whole issue of whether it's in the final product, is processed

18

versus unprocessed and how does it come in.

19

corn syrup coming in in a tank car that's made by mixing some

20

sort of corn product with an enzyme by a manufacturer.

21

rice come in with all the other products, and at our brewery

22

itself we put the natural agricultural product into the first

23

vat to start the process.

24
25

THE COURT:

MillerCoors gets

We have

And at no point before it's put into the

wort is it reduced in any way into a sugar derivative or a
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1
2
3

syrup.
MR. BENNETT:

interacting with it in our brewing process.

4

THE COURT:

5

MR. BENNETT:

6

Right, right.
We don't have, like, a rice syrup

manufacturing facility at our facility that we then bring in --

7

THE COURT:

8

MR. BENNETT:

9

Only by use of the yeast that's

That's what I'm asking.
Yeah.

So the difference, as I understand

the difference, is there would be, like, a tube coming in of

10

corn syrup at MillerCoors, whereas at ours it's rice being mixed

11

in there at the first.

12

you have to reach this for these purposes, we do firmly believe

13

that in this day and age of agricultural product, farm-to-table,

14

use of a real ingredient versus a syrup that's cheaper and more

15

efficient, we do think that it's a nice differentiation.

And so we do believe, and I don't think

16

But there's no question as well that their own statements

17

of MillerCoors do describe corn syrup as an ingredient itself.

18

I mean, that is in their --

19
20

THE COURT:

No, I understand that.

it's susceptible to more than one meaning.

21

MR. BENNETT:

22

THE COURT:

23
24
25

As I say, I think

Okay.

If the implication is that it ends up as

part of the final product, that's not true.
MR. BENNETT:

Yes, although Coors does list sugar as a

one-gram ingredient in their final product.

We don't quite know
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1

what that is, but we're not contending that --

2

THE COURT:

3

MR. BENNETT:

4

THE COURT:

5

Well, do you disagree that you have some --

More importantly, you're not contesting

that your product has the same thing.

6

MR. BENNETT:

7

THE COURT:

8
9

No, we're not contesting that.

We don't --

It has a sugar by-product that's part of

the ultimate beer.
MR. BENNETT:

I think that it's true to say that.

10

Bud Light and Miller Lite both don't identify it as an

11

ingredient.

12

For some reason Coors Light --

THE COURT:

Well, no one seems to identify anything as

13

an ingredient because you're not required to put it on your

14

bottle, right?

15

MR. BENNETT:

16

THE COURT:

17
18

Now,

You're not required to.

We do.

You don't have to disclose what the hell is

in your beer.
MR. BENNETT:

Very good point.

There's no rule that

19

says that, and we're the first one to put it on the packaging,

20

of course.

21

To go to your --

22

THE COURT:

23

MR. BENNETT:

24
25

To put what on the packaging?
To put rice, barley, water, and hops on

our packaging.
THE COURT:

Pretty basic.
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1

MR. BENNETT:

2

THE COURT:

3

consumer.

5
6

And not terribly informative to the

But good for you.
MR. BENNETT:

4

Yeah.

You did that.

Right.

We did do that, and we do think it helps

people.
To get to your question about the case law though, I would

7

say that there are two points of the Seventh Circuit case law

8

that really matter for us.

9

does clearly hold that, in the rehearing ruling, that "Section

The first would be that Mead Johnson

10

43(a)(1) forbids misleading as well as false claims, but

11

interpreting 'misleading' to include factual propositions that

12

are susceptible to misunderstanding would make consumers as a

13

whole worse off," and misleading is not a synonym for

14

misunderstood.

15

So that is one pillar of our cases.

The other goes to the Arla Foods issue that we've been

16

talking about.

We did a little demonstrative, if I could show

17

it, which would be 22.

18

THE COURT:

19

MR. BENNETT:

20
21

Sure.
And if you look at our advertising, we

see a couple of different points that you pointed out which -THE COURT:

You may just need to switch the -- I don't

22

think that's the problem.

23

your computer, and, unfortunately, this isn't my courtroom, so I

24

can't help you.

25

MR. BENNETT:

I think it's just it needs to go to

In any event, while we're working through
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1

that, Your Honor, what you would say is if you look at the -THE COURT:

2
3

Here we go.

So you should be

defendant's -- can you call yours up now?
MR. BENNETT:

4

There we go.

And what we have here, Your

5

Honor, is to talk a little bit about what we did do and what we

6

did not do in our ads.

7

MillerCoors used.

8

"use," which are the exact same words that MillerCoors uses, and

9

we did it in a light-hearted with no negative, nonverbal cues.

10

And that's a big difference between our ads and the Arla Foods

11

ad.

We used the exact same words that

Then we used "brewed with," "made with," and

12

I think the Court's obviously read Arla Foods very closely,

13

but they make a big point in the decision to talk about the idea

14

of having a 6-year-old say that "rBST has razor-sharp horns,"

15

"it's so tall it could eat clouds," "no weird stuff," where they

16

say that that's "like aliens with nine arms," "robots," "growth

17

hormones," all of those things, and we don't have any of that

18

here.

19

If you look at the Chobani ad that was enjoined as well,

20

Your Honor, the person who is the actor reading the ad actually

21

comes out and says in it, you know, "sucralose," "chlorine,"

22

right in front of a pool to suggest that it's the exact same as

23

the chlorine that's in the pool, which was objectively false.

24
25

THE COURT:

Since we're on it -- I don't know if you

want to call it up or not -- but you now have an ad which has a
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1

can of beer and Karo corn syrup.
MR. BENNETT:

2

I don't think we have an ad doing that.

3

I think that that was a one-time tweet that will never happen

4

again.

We're not running that.

5

THE COURT:

6

MR. BENNETT:

That is not an advertisement.

Was it your tweet?
It was a Natural Light -- a different

7

brand that we had and that we have taken down and that we will

8

never do again.

9
10

THE COURT:

So you'll agree that was a violation of the

Lanham Act.

11

MR. BENNETT:

12

THE COURT:

I don't know that we would --

Well, you can't defend it because it does

13

exactly what you just described, which is to try to disparage a

14

brand on a basis that is not accurate and is clearly misleading.

15

MR. BENNETT:

When I was talking about not necessarily

16

agreeing on the Lanham Act, I think I would say different

17

elements of the Lanham Act such as materiality, which you've

18

pointed out, and other things.

19

ad with the Karo syrup there -- and we also don't have that

20

billboard up --

21
22
23

THE COURT:

But we do not contend that the

What about the "Bud Light: 100 percent less

corn syrup"?
MR. BENNETT:

Yeah, that's one that we've also --

24

there's no -- it's down.

To the extent that it is up anywhere,

25

it's only because the billboard person hasn't done it yet, but
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1

we haven't rerun that.
THE COURT:

2
3

It is down everywhere and --

But isn't it an indication that the whole

intent of this campaign is to mislead the consumer?
MR. BENNETT:

4

No, I don't agree with that.

I do

5

believe that there is a hundred percent less corn syrup in the

6

brewing process of Bud Light, but I certainly understand where

7

you're coming from.

8

THE COURT:

9

No, no.

misleading in the extreme.

No, no.

It's -- that is

It would be like saying there's a

10

thousand percent less radon in the beer.

11

it is, in my view -- I think that in that respect the plaintiff

12

has more than met its likelihood of success.
MR. BENNETT:

13
14

THE COURT:

Well, if you weren't before, it's likely

you're not going to now --

17

MR. BENNETT:

18

THE COURT:

19

Okay.

-- because it's probably going to be part

of an injunction.
MR. BENNETT:

20
21

And we're not going to run that ad

again and --

15
16

Okay.

It's misleading, and

Well, why don't we talk then about -- I

mean, so the commercials though that have run --

22

THE COURT:

Right.

23

MR. BENNETT:

Special Delivery, Medieval Barbers, and

24

Trojan Horse are the only three ads that we ran at the Super

25

Bowl.

Every one of them uses the exact same words in the exact
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1

same way as Miller Lite.

2

all, and there's no secondary false statement or nonverbal cue

3

or anything like that that would suggest that there's any

4

issues.

5

THE COURT:

There's no false statement in them at

But it was the intent of Anheuser-Busch

6

that the consumer associate corn syrup with your direct

7

competitor.

8
9

MR. BENNETT:

I think that that's true, and we do think

though that there are entirely, a hundred percent truthful

10

reasons for that, which Mr. Goeler goes through in his interview

11

and I have mentioned earlier, which is they're not transparent

12

about their use of corn syrup.

13

Transparency in and of itself is its own goal.

They don't disclose it.

14

Secondly, that is a huge difference, in our view, in this

15

day and age about how consumers treat things and see things in

16

terms of ingredients between having a real agricultural product

17

versus a preprocessed syrup.

18

Third, we're competing day in and day out against craft

19

beers where the fact that our brewing process takes longer

20

because we use rice and not a syrup is a good differentiator for

21

us from Miller and from Coors and, in addition as well, the fact

22

that it's a more expensive ingredient and the fact that when we

23

use corn syrup, we do that in value brands.

24

reasons would not be misleading, would be a hundred percent

25

accurate, and is an appropriate thing to advertise.

Every one of those
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1

And that is why in our ads we were very careful not to talk

2

about "in the final ingredient," "in the final product," not

3

having people take a sip and throw it out.

4

classic example of something, you take a sip and throw it out.

5

We didn't do that.

6

Miller Lite bottle in the Trojan Horses, for example, doesn't

7

say "corn syrup" and scowl or do anything like we saw with --

8
9

We didn't have -- the person holding the

THE COURT:
mix metaphors.

That would be the

I mean, I think that's gilding -- I won't

I think that that is a little disingenuous in

10

the sense that clearly the implication is this is a bad thing,

11

use of the corn syrup is a bad thing, but whether or not, as you

12

said, it could be attributed to -- by a consumer to being bad

13

for reasons other than the corn syrup ends up in the beer is a

14

different question.

15

Are you -- assuming that I were to find that "100 percent

16

less corn syrup" is misleading, wouldn't that be true as well

17

for "no corn syrup"?

18

have corn syrup; Miller Lite/Coors Light does.

19
20
21

Because the implication is that we don't

MR. BENNETT:

Well, I would say there's a difference

between the two depending on how they're presented.
THE COURT:

But they're presented starkly as "no corn

22

syrup" just like they're presented starkly as "100 percent less

23

corn syrup."

24
25

MR. BENNETT:

Well, they're not quite, because the

ads -- one of the things in the trailer of the commercials, what
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1

it says is "brewed with no corn syrup," and so I think you'd

2

have to draw a distinction between a statement that says "brewed

3

with no corn syrup," "made with no corn syrup," or "no corn

4

syrup is used in the making of" --

5

THE COURT:

But that's not what it says.

It just says

6

"no corn syrup," and on the face of it, that would imply that

7

someone else has corn syrup in their beer.

8
9

MR. BENNETT:

The end of our ad, actually the trailer

at the end of our ad, actually does say "brewed with no corn

10

syrup," but if you had a billboard like the one we were looking

11

at with it's a finished product next to it and it said "no corn

12

syrup," I think I understand your point.

13

defending were the ones that say "made with," "brewed with," all

14

of those things.

15

THE COURT:

The ads that I was

And I'm drawing a distinction between

16

"brewed with," "made with," and simply the statement -- and

17

perhaps it never appears in any of the ads.

18

but -- the television ads.

19

statement and a simple statement, which does appear on at least

20

some of the billboards, "no corn syrup."

21

MR. BENNETT:

22

THE COURT:

I haven't gone back

I haven't gone back, but that

I think that I understand --

There's no nuance there.

It seems to be a

23

straightforward -- the implication being that there's corn syrup

24

in some other beer.

25

MR. BENNETT:

I think that what I would say is if we
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1

got into discovery in this case, what we would look at is

2

whether this fact that Special Delivery is the flagship of the

3

entire ad campaign -- it's the one everybody's seen; it's the

4

one that's remarkably penetrated -- whether that affects how

5

that is perceived, and I could see us being able to defend that

6

ad as communicating to the consumer that we don't use it in the

7

making of it, but I think taking it out of the context and

8

putting it up on the billboard, I understand what you're saying,

9

Your Honor.

10

THE COURT:

All right.

11

MR. BENNETT:

And I think that that does bring up

12

another point on evidence.

13

out there.

14

that he tested -- he says specifically his mission was to only

15

test one.

16

The one that he tested didn't run until two weeks later --

17

There is this Wind survey that is

Just to make sure that the Court understands, the ad

The one that he tested didn't run at the Super Bowl.

THE COURT:

I don't know why that matters for purposes

18

of likelihood of success on the merits.

19

briefing, but so what?

20

MR. BENNETT:

21

THE COURT:

22
23

I saw that in your

Well --

It ran, he tested it, and the question is,

is it misleading?
MR. BENNETT:

Well, I think the problem with having

24

selected that one is that you have people who saw the other ones

25

first, but setting that aside, the Mountain Men commercial --
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THE COURT:

1

But -- I'm sorry.

I'm missing your point.

2

So some of the people who he tested would have seen those

3

earlier ads; some of them didn't.

4

that ad.
MR. BENNETT:

5

It's still a valid test of

If we're saying that, if we're saying

6

that the only evidence goes to Mountain Men, I certainly agree

7

with you, and that's one of our positions.

8

point on Mountain Men, Your Honor, as well is we stopped running

9

that ad on March 24th, four days before we even knew about the

And then the other

10

survey and before we knew about the preliminary injunction

11

hearing, which was filed on March 28th -THE COURT:

12

Well, is there something distinct about the

13

Mountain Man ad that you thinks explains away the results there

14

from the other ads that were run?
MR. BENNETT:

15

I think that the thing that explains the

16

results of the survey are different than the ad.

17

particular -THE COURT:

18
19

But that's why I'm not sure why you're

focusing so much on "he just used that ad."
MR. BENNETT:

20

Well, I do think the Special Delivery ad

21

is very different than the Mountain Men ad.

22

Delivery ad --

23

THE COURT:

24

MR. BENNETT:

25

In

The Special

Tell me how the Mountain Man ad is worse.
I don't think that I would say that it

is --
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1
2
3
4

THE COURT:

I know you wouldn't, so I'm not sure why

we're doing this.
MR. BENNETT:

THE COURT:

6

MR. BENNETT:

7

THE COURT:

9

Well, Special Delivery goes

through a lot of discussion about the brewing process.

5

8

Okay.

Right.

Right.

That's fine.

That's the difference.

But the question is, is the Mountain Man ad

misleading.
MR. BENNETT:

Our position on Mountain Men is, of

10

course, that it's not misleading and that the survey asked, as

11

Dr. Hauser explains --

12
13
14

THE COURT:

But you're not using it anymore anyway, so

I shouldn't look at the man behind the curtain.
MR. BENNETT:

Well, I think that that's one thing for a

15

preliminary injunction to definitely think about because judges

16

do look at that all the time.

17

THE COURT:

18

MR. BENNETT:

Fair enough.
We have not run that since March 24th.

19

It wasn't in response to the Wind survey, and we're not going to

20

run it again, so there's no irreparable harm or a need for an

21

injunction associated with that, and it doesn't speak to the

22

other issues that are presented.

23
24
25

THE COURT:

I'm not sure I follow that.

There's a

presumption of irreparable harm.
MR. BENNETT:

I don't -- we would say that there --
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1

there cannot -- there should not be a presumption after the eBay

2

and Winter decision that we've been talking about in our

3

briefing.

4

and the Seventh Circuit hasn't revisited it yet.

5

District of Illinois --

6

I do know that in the Seventh Circuit there was it,

THE COURT:

The Northern

That isn't the real question.

If it's

7

disparaging, if it's misleading, then it's appropriate to apply

8

the presumption.

9

misleading, then the presumption doesn't apply.

10

If it's not -- if it's not false and it's not

MR. BENNETT:

I think that the presumption doesn't

11

apply here.

12

cases, we have a literally true ad, so they need to show, we

13

would say, actual.

14

injunction standards based on presumptions, and we do believe

15

that the same standards should apply in this circumstance,

16

especially where they've gone forward and done a survey --

17
18
19

If you look at Hot Wax, for example, or the other

THE COURT:

The question is whether you can relax

But they didn't need to do a survey at all

for purposes of preliminary injunction.
MR. BENNETT:

They could have come into court, and

20

that's -- I believe that they would have if they had actually

21

been being harmed in any way, which they aren't, and so that's

22

why they --

23

THE COURT:

No, I'm saying there was no obligation in

24

order to get a preliminary injunction for them to even have

25

presented a survey.
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1

MR. BENNETT:

There is -- no, except for the obligation

2

to have a motion that, you know, has support, and what you'll

3

see in the cases that go forward without a survey is there's a

4

letter being written to [verbatim] a customer that says don't

5

use their product anymore or there's a customer who actually

6

stopped, and so what you would have in front of you would be

7

some actual evidence that some consumer considered it material

8

to your decision.

9

THE COURT:

Yeah.

Although I think -- and Judge Posner

10

describes this, where it's -- even if it's not literally false,

11

if it's plainly misleading or misleading -- let's leave the

12

adjective out of it -- if it's misleading -- adverb out of it --

13

if it's misleading, then that in itself is sufficient for

14

purposes of preliminary injunction.

15

MR. BENNETT:

I think that you have to consider all of

16

this in the context of facts and circumstances, and the facts

17

are that they have better sales than they had before.

18

no effort or claim that somehow people are looking at their

19

brand in a worse way, and when you look at the evidence they

20

cited to you, Your Honor, they cited 178 social media inquiries

21

over 45 days when, you know, a hundred million people watched

22

the Super Bowl.

23

would urge the Court to take a look at instead, of the cases

24

that we're talking about, there's some specific cases that do

25

have the situation where there's no harm in the sales.

We have

It is sketchy and anecdotal evidence, and I
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1

In the 2019 Chobani case about less sugar that just came

2

out from the Southern District, the Court there declined to give

3

an injunction because there was no effect whatsoever in the --

4

in sales or marketing in any way, and they actually showed it to

5

be doing better.

6

And Borden v. Kraft -THE COURT:

7
8

And that court also found that it was

literally false.
MR. BENNETT:

9

The court found that it was literally

10

false and so even in the case of literally false declined an

11

injunction because there was no evidence of harm.

12

disagree that this would be in any way literally false.

13

it's almost agreed that it isn't, but you have a situation there

14

where it was literally false, and the Court declined an

15

injunction because there was simply no impact on the other

16

party.

17

Obviously we
I think

And Borden v. Kraft, which is a Northern District of

18

Illinois case, does the exact same -- reaches the exact same

19

conclusion because they found that when the plaintiff comes in

20

and has sales that are increasing and no other sort of harm

21

that's coming, they decline to give the injunction at this

22

stage.

23

said Borden's market shares actually increased, and that's the

24

same situation we are in here with MillerCoors, where even up

25

until May 9th, the last time they announced results, which --

In Borden v. Kraft, the Northern District of Illinois
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1

they still are increasing sales and having increased penetration

2

in the market as well.
THE COURT:

3

So if we could look at maybe page --

So maybe the more accurate information

4

regarding the actual components of the final product is

5

prevailing over this ad.
MR. BENNETT:

6
7

we're growing market share.
THE COURT:

8
9
10
11

share?
MR. BENNETT:

Not at the expense of MillerCoors or them

at the time.
THE COURT:

13

MR. BENNETT:

15

There's no reason that --

You think that you are growing market

12

14

Well, we think that -- we think that

I got it.
There's obviously a whole benefit to our

ad campaign totally unrelated to these ads, which is quality -THE COURT:

It isn't obvious, but you're conceding that

16

you gain benefits.

17

sales -- I mean, by implication Miller Lite's share of the

18

marketplace has declined if yours has increased.

19

You're just saying that in terms of overall

MR. BENNETT:

No, because they've grown -- here is the

20

May 9th -- this is Exhibit 39 for this.

21

ago, Miller Lite is growing.

22

percent over the most recent four week to --

23
24
25

THE COURT:

May 9th, just a week

The original light beer grew 4.1

I'm not talking about gross sales.

I'm

talking about share of the marketplace.
MR. BENNETT:

Yeah.

We're not seeing any decline by
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1

them in the percentage of the marketplace compared to us at all,

2

and I don't think that they contend that, and they've certainly

3

not presented any evidence.

4

gross sales are going up and their market share is staying

5

constant, and I don't think that under the standards for a

6

preliminary injunction in those situations you could say that

7

that is irreparable harm, and if you had to -- you know, if I

8

had to cite you two cases where that was the specific basis of

9

the holding, it would be the Borden v. Kraft case and then the

So I would say both Miller Lite's

10

sugar case from Chobani v. Dannon that just -- Chobani v. Danone

11

that just came out.

12

It's the Southern District of New York case --

It would be Danone v. Chobani.

THE COURT:

13

Sorry.

No, I have it in front of me, and I've been

14

focusing on it in terms of the likelihood of success on the

15

merits and not on irreparable harm, so I will go back and look

16

at that.

17

What am I to make of the evidence in the record that the

18

intent here was to trade off the consumers' belief that corn

19

syrup is bad for you?

20

MR. BENNETT:

I think you have -- we have a legal

21

answer and a factual answer.

The legal answer is the one that

22

you seized on at the very beginning of this, which is under Mead

23

Johnson that is not relevant as long as we don't say something

24

to prey on it and -- or do something to prey on it.

25

injunctions have always been issued, it's when you have this

Where
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1

issue.

Say rBST is totally safe.

You can still point out that

2

they use it.

3

nonverbal cues of monsters or throw it in the trash can or, like

4

Polar, express say it's not pure.

5

Mead Johnson saying that you can't issue an injunction where

6

it's just misunderstood but it's not misleading.

You just can't then do all of the pejorative,

So there's that.

There's

Factually we have the main article, Your Honor, to look at

7
8

is the Food & Wine article, which is Exhibit 510 in our

9

presentation.

10

it.

When we thought we were doing evidence, we marked

It's this article right here -THE COURT:

11

No, I understand that he articulated some

12

of the other reasons why it may be relevant, but if I were

13

deciding today more likely than not, I probably would say more

14

likely than not your client hoped that a consumer would

15

associate Miller Lite and Coors Light with corn syrup.
MR. BENNETT:

16
17

Well, we definitely -- so think about --

I could think about it myself -THE COURT:

18

In other words, say it more specifically,

19

they hoped that they would draw an inference that it was less

20

healthy.

21

MR. BENNETT:

Okay.

Yeah, that is a difference, a

22

distinction.

So I look at the ads as having two issues

23

presented.

24

corn syrup in a light-hearted way that's not otherwise

25

pejorative for all of the what I think we would call good

The first is can you advertise that it's made with
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1

reasons that I described earlier, rice, agricultural, more

2

expensive, and so on.

3
4
5
6

THE COURT:

Well, if not good, at least reasons that

you're allowed to exploit in the marketplace with consumers.
MR. BENNETT:

I meant good from my perspective.

I

should have said that.

7

The second one would be let's say we did market research

8

where they say, "Oh, well some number, you know, says, 'Oh, I

9

don't want corn syrup in my body.'"

10
11
12
13

So what you have to do in

that circumstance as an advertiser -THE COURT:

We're not just saying that.

You did do

market research.
MR. BENNETT:

We did do market research.

We had a

14

market survey done in July that -- and I'm saying that there are

15

some statements, like Mr. Goeler said, but not in the context of

16

having shown them these ads.

17

THE COURT:

18

MR. BENNETT:

19

THE COURT:

Well, no, but, I mean -Yeah.

I mean, I think the story part, if you were

20

in front of a jury, the story part that would resonate is that

21

your client had determined that some percentage of consumers are

22

going to associate corn syrup with being unhealthy and they

23

don't want it in their bodies, and then you launched an ad

24

campaign which tried to associate those two things.

25

agree with you there's still the question about whether or not

Now, I
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1

that's enough if it can be susceptible to other interpretation,

2

but that's -- those are the facts.

3

and if I were being asked more likely than not was the intent to

4

associate those two and affect the consumer, I probably would

5

say, yeah, it's more likely than not.

6

MR. BENNETT:

That's roughly what you did,

I think that if you look at that

7

component of the market research that would say people don't

8

like corn syrup and so on, what you have to do in that point in

9

time as a marketer is you're allowed under the First Amendment

10

and under all the cases you recited about the free flow of

11

information, Virginia State Board and so on, to point out

12

truthful differences.

13

that where you have all sorts of, like, legitimate advertising,

14

for purposes of our discussion, topics and then one that you

15

would say is not --

16

THE COURT:

17

that isn't really legitimate.

18
19

And so when you have a situation like

And you just happen to benefit from the one

MR. BENNETT:
careful, right?

You would have to make sure your ads are

Like our ads were.

20

THE COURT:

21

MR. BENNETT:

22

THE COURT:

23

of your ads weren't careful?

24
25

Which is what you're saying your ads were.
Exactly.

And what am I to make of the fact that some

MR. BENNETT:

The billboards?

We're talking, of

course, about the "100 percent less corn syrup" ad that's in
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1
2
3
4

there.
THE COURT:

Well, and the "no corn syrup" as a flat

statement without any reference to "made with" or "brewed with."
MR. BENNETT:

Yeah.

Those -- I think that we probably

5

weren't thinking that we would be parsing things that closely,

6

and our view was --

7

THE COURT:

Well, but you just got done saying you had

8

an obligation to parse things closely because of the potential

9

for disparagement.

10
11

MR. BENNETT:

I think that the TV commercials were

looked at a little closer in that regard than the print and --

12

THE COURT:

And I would say the same.

13

MR. BENNETT:

Yeah, and I think that that's probably --

14

I know that that's true, and so on the billboards the one thing

15

I can say to you, Your Honor, is they're not being put up.

16

They're down, or if they're not down, they should be down and

17

they're in the process by the billboard company.

18

Mountain Men.

19

you were to find that those were in context a misleading portion

20

of that, we would -- you know, we would not require a bond for

21

that or anything like that.

22

that say, with a bottle, "no corn syrup."

23

Same way for

So we're not going to do those anymore, but if

THE COURT:

We are not going to run billboards

All right.

Let me give Mr. Schott a chance

24

for a rebuttal, and then -- well, let's see where we are at the

25

end of that.
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1

MR. SCHOTT:

2

quick points I wanted to make.

3

intent and your statement this wasn't an intent case, but I did

4

want to call to the Court's attention -- both sides briefed this

5

issue -- there is a burden shifting that occurs.

6

showing of intent to mislead, then the burden shifts to the

7

defendant to show lack of confusion, so if we are successful --

8
9

THE COURT:

Thank you, Your Honor.

I had a couple of

We talked some before about

If there's a

Which is -- I mean, to some extent it's

consistent with what their position is, which is where -- that

10

they had an obligation to hew very closely to the facts if

11

there's a potential for and, indeed, even intent to mislead.

12

MR. SCHOTT:

Correct.

And if we can convince a jury

13

that they intended to have people draw the impression from this

14

campaign that they would be consuming corn syrup if they drank a

15

Miller Lite or Coors Light beer, then we can take advantage of

16

that burden shifting, so in that sense --

17

THE COURT:

Is it -- what if it's a mixed motive?

So,

18

I mean, they clearly intended, they hoped, that some percentage

19

of consumers would be impacted by believing that corn syrup was

20

in the beer or at least that its use in manufacture was

21

unhealthy, and there doesn't appear to be any basis for that.

22

But they also hoped that just the general association "We make

23

it with rice; you make it with corn syrup.

24

cheaper; rice is wholesome" -- and a consumer is free to say,

25

"Yeah, you know, on balance, that's all right."

Corn syrup is

So it's not a
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1

strict -- it's not a case in which it's strictly intended to

2

mislead.

3

still apply in a case like that?

It's probably a mixed motive.

MR. SCHOTT:

4

Does the presumption

Well, the way I would say it is that if an

5

intent to mislead is part of their motive, the presumption would

6

apply even if they had other motives as well.

7

to be the exclusive motive in order to have the burden shifting

8

apply.

9

It doesn't have

I want to address the harm issue -THE COURT:

10

And the presumption is that there is --

11

that the consumers are misled.

12

MR. SCHOTT:

Correct, correct.

And as they point out

13

in their brief, it's a two-element test.

14

intent and that the conduct was egregious.
THE COURT:

15

You have to show

And that's where, I guess, we're back to

16

this question about what's the conduct, and if they're hewing

17

closely to an accurate statement, which is that you brew with

18

corn syrup, is that egregious?

19

that's where I'm still looking for a case that would say that is

20

enough to be misleading, much less to be egregious.
MR. SCHOTT:

21

I don't know if it is, and

Well, the case, if I can give you the

22

citation, the Simeon case -- and we'll pull up the citation in

23

just a moment -- is a case, and we've cited it in our briefs,

24

where --

25

THE COURT:

Remind me of that because I don't recall
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1

it.

What were the circumstances in Simeon?
MR. SCHOTT:

2
3

is -THE COURT:

4
5

MR. SCHOTT:

THE COURT:

12
13
14

But that was a case where it

What was the specific statement that was

found to be misleading?
MR. SCHOTT:

10
11

Okay.

involved an obesity drug, and what the Court said is that --

8
9

Well, if it's in your brief, you don't need

to give me the citation.

6
7

First of all, the citation, Your Honor,

I don't know, Your Honor, without reading

the case.
THE COURT:

Understood.

don't you give me the cite then.
MR. SCHOTT:

And we're in the same -- why
That's fine.

The citation is 579 F.2d 1137, but the

15

proposition of the case is that a true statement that ties into

16

a pre-existing misconception can be misleading.

17

THE COURT:

And I think that's true.

I'm just not

18

certain, and maybe Simeon is such a case, that there still

19

doesn't have to be something plus, egregiousness, affirmative

20

product disparagement, something more than just the fact -- and

21

I suppose it would be true if a statement could only be

22

interpreted as misleading, but where it can also be interpreted

23

as a straightforward statement of fact and the consumer may or

24

may not, I'm not sure -- if Simeon is such a case, then it's the

25

first I've seen.
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MR. SCHOTT:

1

And as I said earlier, I think the

2

question you're raising in my mind, in my position, is

3

irrelevant because there is more here.

4

simply --

5

THE COURT:

6

MR. SCHOTT:

There is more than just

What's the more?
The context that was designed to give --

7

to not just let people make up their own mind of what impression

8

they had.

9

statement and then people use their own judgment as to whether

It's not like the Mead Johnson case where you make a

10

it means more than 50 percent or less than 50 percent.

11

there's an entire context that is designed to influence

12

people's --

13

THE COURT:

But -- I'm sorry.

But here

Why isn't it exactly

14

that case?

Because I watch an ad, and it says it's made with

15

corn syrup, and a lot of others, I assume, watch that ad and

16

think that's kind of funny and humorous and so what?

17

know what that means.

18

know -- how does that affect the bottom line of the product?

19

Does it affect the ingredients of the product?

20

saying that.

Does it make Bud Light superior in its overall

21

ingredients?

They're not saying that.

22

exactly like the 50 percent.

23

misinterpretation.

24

misinterpreted.

25

misled, but I don't think the Lanham Act says that because some

It's made with corn syrup.

I don't

I don't

They're not

It seems to me it is

I mean, it's subject to

The manufacturer may even hope that it's

There's some percentage of people who will be
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1

of the people can be fooled it makes it a violation of the

2

Lanham Act.
MR. SCHOTT:

3
4

Honor, that that's what -THE COURT:

5
6

I think the Lanham Act does say that, Your

Well, but the question is where that line

falls.
MR. SCHOTT:

7

Right.

And what the survey evidence here

8

showed is that there was a 35 percent difference in consumer

9

perception on the issue of whether there's corn syrup in the

10

beer between people that saw just the ad and people that saw the

11

ad with the disclaimer.
THE COURT:

12

Right.

And then the question is of that

13

group, how many are actually persuaded to change their

14

purchasing decisions, and all we have right now is some

15

anecdotal evidence, and maybe that's enough if this presumption

16

applies as you say.
MR. SCHOTT:

17
18

Maybe it's not.

I'm not certain.

Well, and we're not at trial yet, Your

Honor.

19

THE COURT:

20

MR. SCHOTT:

We're just in a preliminary injunction

THE COURT:

You're more likely -- or a likelihood of

21
22

No, I agree.

stage.

23

success is all you have to show at this point along with some

24

evidence of injury.

25

MR. SCHOTT:

Right.

And that segues into my discussion
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1

of harm.

2

presumption that we've discussed, but in addition to that, we're

3

not relying simply on the presumption.

4

terms of the consumer complaints from people.

5

of -- the opinion evidence of Dr. Wind, the social media

6

evidence.

7

sales and what has been the impact on sales, and I think your

8

discussion with Mr. Bennett sort of illustrated the point that

9

sales are kind of a tricky thing to look at and draw conclusions

10
11

We talked about this a little bit.

There is the

We do have evidence in
We have evidence

Also, there's some -- been a lot of discussion about

from because there are lots of things that affect sales.
THE COURT:

Not that tricky.

It's been more than six

12

months, almost six months, since the ads ran, and your great

13

concern is that it's affecting consumer choice, and so far

14

there's no evidence that it's affected the sales of either

15

Miller Lite or Coors Light.

16

MR. SCHOTT:

Well, actually there's no --

17

THE COURT:

That's not particularly tricky.

18

MR. SCHOTT:

All the evidence that is in the record

19

relates to Miller Lite.

20

Coors Light sales.

21
22
23

THE COURT:

There's no evidence with respect to

All right.

But I would presume if you had

any, you would have brought it forward.
MR. SCHOTT:

But the more important point I think, Your

24

Honor -- well, two more important points.

One is, with all due

25

respect, I think it is tricky because sales of beer depend on
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1

lots of things.

First of all --

THE COURT:

2

No, no, but what I'm saying is that you

3

would have expected by now there would be some impact on the

4

bottom line.

5

drivers for whether sales decline or not, but you would expect

6

to see some kind of an impact to the bottom line by now.

I agree with you that there are a lot of other

7

MR. SCHOTT:

8

THE COURT:

9

Well -Not the bottom line, but at least to the

gross volume of purchasing.
MR. SCHOTT:

10

With all due respect, I disagree with

11

that, Your Honor.

12

their market share has increased.

13

They say not at the expense of us.

14

light beer market is increasing as compared to spirits, as

15

compared to wine, as compared to other things, and if our sales

16

stay the same, we haven't benefited from that -THE COURT:

17
18
19
20

Mr. Bennett just got done telling you that
Their sales have increased.
Well, that may mean that the

You're not benefitting from the growth in

demand.
MR. SCHOTT:

Right, right.

So that can be an impact as

well, Your Honor.

21

THE COURT:

22

MR. SCHOTT:

Fair enough.
Plus, there are the reputational concerns.

23

And, again, I go back to some of those comments that we received

24

in our proposed findings of fact where people say they are

25

long-time Miller Lite drinkers or long-time Coors Light drinkers
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1

and, "What?

2

disgusted.

3

there is that reputational damage, which is the very definition

4

of irreparable harm that entitles one to injunctive relief.

5

You're putting corn syrup in my beer?
I'm angry.

THE COURT:

I'm upset.

I'm

I'm going to switch."

So

Although if the conclusion is that you use

6

corn syrup because it was cheaper and it was -- shortened the

7

process from using rice, why is that a bad -- why can't they

8

market on that basis?

9
10

MR. SCHOTT:

If they want to tell people that "They use

corn syrup in their process and it's not in their beer" --

11

THE COURT:

12

MR. SCHOTT:

They use rice in theirs.
No, if they want to say about our product

13

"They use corn syrup, but it's not in the beer" -- you know, we

14

hear all this talk about, well, maybe there are people out there

15

that are just concerned about using it in the process --

16
17

THE COURT:

Which kind of jumps to the question about

remedy, and I'm going to hold on that.

18

MR. SCHOTT:

19

THE COURT:

Okay.
Let me hear briefly from Mr. Bennett, and

20

then we'll take a break at 10:30.

Then I'd like to come back

21

and ask both sides to address what they think, if I'm going to

22

find some violation, what the remedy would be, if the violation

23

is because -- just the association with corn syrup, as you

24

suggest, is enough since the intent was in part to benefit from

25

consumers' misunderstanding as to the effects of corn syrup in
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1

the ultimate product, what your remedy would be, and,

2

secondarily, if I only find "100 percent" -- the statement that

3

"100 percent less corn syrup" or "no corn syrup" is the

4

violation, what the remedy would be, and I'll hear from you

5

again after the break.

6
7

And, Mr. Bennett, I'll let you respond to what's been
argued so far.
MR. BENNETT:

8
9
10

First

off, Simeon is an FTC case not under the Lanham Act out of the
Ninth Circuit.
THE COURT:

11
12

Thank you very much, Your Honor.

And is there any presumption that applies

in the Lanham Act setting?
MR. BENNETT:

13

I don't believe so because the cases that

14

they are relying on have never been adopted by the Seventh

15

Circuit.

16

you have intent plus egregiousness, you can have some

17

presumptions.

18

has ever adopted that.

19

There's some cases from different circuits that say if

There's never been a Seventh Circuit case that

THE COURT:

Well, never adopted the presumption for the

20

Lanham Act, but is that -- well, I think that's accurate, so so

21

far so good.

22

What else did you --

MR. BENNETT:

Then I'd like to talk to you about harm.

23

If I could show you page 36 and 37 just to -- 36 first to show

24

what they're actually showing in their own data, which is

25

they're saying in March of 2019, and this is Exhibit 18 to ECF
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1

40, that Bud Light's losing share at an accelerated pace.

2

Miller Lite has posted share gains.
THE COURT:

3
4

March 11, 2019.

5

ads.

7

10

That was announced on

It's using data before you started to run your

I don't think that that is.

I think that

it's more -THE COURT:

8
9

Wait, wait, wait.

MR. BENNETT:

6

Coors Light has held.

But why -- how could it possibly be true?

You're all using the same market share and sales information
from, I assume, some trade association.
MR. BENNETT:

11

It's from the TV -- the Nielsen group,

12

but if you note their tweet, Your Honor, it says, "Post

13

corntroversy.

14

the ads in the four weeks after the Super Bowl, Your Honor,

15

specifically.

The early returns are in."

16

THE COURT:

17

MR. BENNETT:

They're talking about

How do you -- I don't see that.
It's at the bottom here.

18

that up, Ms. Heinsz?

19

course, the Super Bowl.

20

talking about a four-week period on their own blog, which is

21

this Behind the Beer blog that this tweet links to.
THE COURT:

22

Thank you.

If you can pull

The "corntroversy" is, of

"The early returns are in."

They're

Again, you know, there's got to be some lag

23

time.

I'm not sure how much that proves, but more importantly,

24

maybe that's what they're saying -- that's the puffery they're

25

doing, but I don't think that proves your case that there has
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1

been no negative impact.

2

MR. BENNETT:

3

THE COURT:

What's quite --

In fact, even under your theory there

4

should eventually be some positive impact or you wouldn't have

5

spent hundreds of millions of dollars to do this even if it's

6

all reasonable, which is the consumer starts to associate your

7

beer with being healthier.
MR. BENNETT:

8

Well, that's the difference between

9

hoping that that will happen and that it could happen and coming

10

in and asking for a preliminary injunction on the basis of harm.

11

It could be that that happens some day, but it certainly hasn't

12

happened yet, and we're in here on a preliminary injunction to

13

stop the campaign, so I think that that actually weighs in our

14

favor because it just shows that those circumstances -THE COURT:

15

I think it's some evidence whether it

16

hasn't happened yet -- I don't think it's proof that it hasn't

17

happened.

I think there may be some uncertainty whether it's

18

happened.

The question is whether you overcome the presumption

19

of injury, and I know your position is that there is no -- that

20

the presumption shouldn't apply, and now we're not talking about

21

Simeon, but we're talking about the presumption of harm.
MR. BENNETT:

22

So let's go to the other evidence that

23

they had.

If we could look at 99 quickly on this point to make

24

sure that Your Honor understands that from Dr. Wind's survey,

25

they are --
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1

THE COURT:

No, I get it.

It's anecdotal.

It's a

2

small -- it's a small window, and I don't even know if it

3

represents all of the comments that they received.

4

that they found some that were disparaging, and they provided

5

them in their evidence.

6

MR. BENNETT:

Okay.

I just know

Thank you, Your Honor.

7

And then the only other thing -- I think you've got this

8

too -- is that the two cases that we cite, Borders [verbatim]

9

and Danone v. Chobani, definitely say that the sales -- absence

10

of a sales loss doesn't mean they can't go forward and litigate

11

with us, but it does prevent an injunction.

12

THE COURT:

And I will review that part of Chobani in

13

particular.

14

reconvene at quarter to 11:00, and at that point I'd be

15

interested in comments from both sides as to an appropriate

16

remedy, understanding that for the defendant their position is

17

there's no need for any remedy.

18

weigh in as to what it might look like.

19

All right.

I'll see you then.

20

MR. SCHOTT:

21

THE CLERK:

22
23

We'll take a 15-minute break.

We'll

This is your chance to at least

Thank you.

Thank you, Your Honor.
This court stands in recess.

(Recess at 10:29 a.m. until 10:47 a.m.)
THE COURT:

All right.

As I said, I would like to

24

focus on what the remedies might be.

I don't mean to suggest

25

that the parties can't put that in the context of the overall
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1

argument or respond to something specific in terms of the

2

overall argument, but I'll hear first from the plaintiff, Mr.

3

Schott.
MR. SCHOTT:

4

Thank you, Your Honor, and understanding

5

your comments just now and before to be you're looking for us to

6

be of some assistance to you, I mean, obviously my request is we

7

get everything we've asked for, but I understand that maybe I

8

should be a little bit more practical here.

9

So what we would like is an injunction that has I believe

10

it's six points to it.

11

the Mountain Folk ad, which I can get you a proposed finding of

12

fact number on that, but that's the one I believe that Mr.

13

Bennett indicated that they've stopped running and aren't

14

intending to run, and also the Cave Explorers and Thespian

15

Performing Beer Ingredients ad, which I think are very similar

16

to the Mountain Folk ad.
THE COURT:

17
18

you're objecting to?

19

MR. SCHOTT:

20

The first is enjoining the playing of

What is it in particular in those ads that

Those are ads that refer to ingredients

and --

21

THE COURT:

22

MR. SCHOTT:

I get it.
And then the second point would be two

23

additional ads, the Bud Light -- I'm not sure why I made this a

24

second point instead of part of the first -- but the Bud Light

25

King ad -- the two ads that are in proposed findings of fact 64
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1

and 65 in our submission.

2

about being corn syrup in the beer, which is false, and another

3

refers to ingredients.

4

One, again -- one specifically talks

Then the third point of our injunction would be an

5

injunction against all print media that would, in my mind,

6

include billboards that use the "100 percent less corn syrup"

7

than either Miller Lite or Coors Light that we've discussed.

8

The fourth point would be, again, no print media,

9
10

billboards, that use the "no corn syrup" formulation.
The fifth point is -THE COURT:

11

I'm not sure I got the distinction.

The

12

third one is print media with respect to the "100 percent less,"

13

and the fourth is print media with respect to "no corn syrup"?

14

MR. SCHOTT:

15

THE COURT:

16

MR. SCHOTT:

Correct.
Okay.

The fifth?

And the fifth is one of the bullet points

17

from our motion, which is Coors Light -- anything that implies

18

that Coors Light or Miller Lite contain high-fructose corn

19

syrup.

20
21

And then the last point -THE COURT:

I didn't see -- the problem with a broad

22

direction like that is then we get into did it imply it or not.

23

I didn't -- was there -- there is no specific reference to

24

high-fructose corn syrup in any of the ads --

25

MR. SCHOTT:

That is correct.
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1

THE COURT:

-- or print media, so while I agree with

2

you anything that suggested it contained it would be a

3

violation, if I've already prohibited -- or if I decide to

4

prohibit anything that indicates the end product contains corn

5

syrup, that would subsume the high-fructose corn syrup.

6

MR. SCHOTT:

7

THE COURT:

8

MR. SCHOTT:

9

Right, right.
Okay.
Yeah.

And you said there was a sixth.
And the sixth, which is only

necessary I think under some circumstance, would that be if

10

they're allowed to run any ads that use words like "made with

11

corn syrup" or "brewed with corn syrup" or "use corn syrup,"

12

they also have an express statement that corn syrup is not in

13

the final beer product.

14

THE COURT:

And this goes back to -- let me ask a

15

question with respect to the last.

16

Seventh Circuit hasn't adopted it expressly, that I were to

17

conclude that -- although it hasn't been before them.

18

might or at least there's a reasonable probability that they

19

would adopt the same kind of intent and egregiousness -- other

20

than the fact that they ran all kinds of ads, spent probably

21

over a hundred million dollars, and they blew this out at the

22

Super Bowl and again something similar -- I've forgotten what

23

the second event was.

24

MR. SCHOTT:

25

THE COURT:

Assuming, although the

They

I should remember.
I think it was the Academy Awards.
-- the Academy Awards, what's the
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1

egregiousness?
MR. SCHOTT:

2

I think the egregiousness is exactly that,

3

spending tens of millions of dollars for the express purpose of

4

giving people the false impression that they will be consuming

5

corn syrup if they drink a competitor's beer.
THE COURT:

6

But that just is the intent again.

An

7

intent is what I say I think you could probably prevail.

8

Certainly in front of a jury, I think you've got some arguably

9

smoking gun evidence.

You could probably prevail on intent, but

10

we come back to this question:

11

notion that the fact that it's a really big campaign is by

12

itself egregious?

14

That seems like a stretch.

MR. SCHOTT:

13

Is there any support for the

Well, I think it's, you know, willful

conduct -THE COURT:

15

But, I mean, we're agreed there's two

16

prongs.

17

and egregiousness, and egregiousness is clearly something more.

18

I guess we come back to the same question, whether it's in the

19

context of a presumption of harm or the context of a violation,

20

is there something more, some plus factor, and I suppose one

21

argument would be that they didn't adhere closely to the line

22

and they actually adopted, at least on billboards, more

23

intentionally misleading language, and maybe that would put you

24

over, but that's where I depart.

25

Even if the Seventh Circuit adopts it, there is intent

But I do understand what you're asking for, and I'll
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1

hear -- unless there's something more you wish to add, I'll hear

2

from opposing counsel.

3

MR. SCHOTT:

Thank you, Your Honor.

4

THE COURT:

5

MR. BENNETT:

Mr. Bennett.
Thank you, Your Honor.

In terms of

6

responding to theirs and making a few suggestions, I'll start

7

with what they have said.

8

can be any injunction here both for the lack of harm and on the

9

merits because of the alignment.

Obviously, we don't think that there

One thing that counsel just

10

said was that the idea of saying something is an ingredient

11

could be enjoined.

12

because that's how they have always described the corn syrup as

13

well.

So if "ingredient" is -THE COURT:

14

I just don't think that could be the case

But that's not the question.

The question

15

is in the context of -- the question really comes down to me, in

16

my mind, is it saying it's an ingredient in the context of

17

what's occurred more like saying it's "100 percent less" or

18

"there's no corn syrup" or is it more like saying "it's made

19

with"?

20

MR. BENNETT:

21

THE COURT:

Okay.

And I grant you that it's a close call

22

because you could argue that since the bulk of the campaign is

23

about how it's brewed and since "ingredient" could be

24

interpreted as just this is part of what it's made with, that

25

maybe you have the better argument there, but to me I do think
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1

there's a question -- there's a difference there, particularly

2

where we know there's at least a risk of misunderstanding or

3

misapplication.
MR. BENNETT:

4

One of the points that's important to us

5

on this remedy issue that you're considering is, if we could

6

look at Exhibit 6 real quick, I just want to make sure everybody

7

is on the same page here that they actually use the flat-out

8

term "ingredients" without qualification.
THE COURT:

9
10

No, no, I remember that, but I think

they've stopped, right?
MR. BENNETT:

11

Isn't that their representation?
Not on their -- they've stopped, I guess,

12

a couple of places, but if you go forward to page 10, Ms.

13

Heinsz, this is on their website today or was the day before

14

yesterday.

15

that the ingredients are corn syrup without qualification,

16

without explanation.

17

someplace else, you go to their nutritional page or you go to

18

the brand-specific pages, we have some long explanation, but

19

make no mistake about it, when we say corn syrup is an

20

ingredient without a disclaimer, we're saying exactly what

21

today, if you Google MillerCoors Our Great Beers website and go

22

to Coors Light and you go to Miller Lite, this is what you see

23

today.

This is on their website today saying that, today,

They say if you go find a different page

24

THE COURT:

Understood.

25

MR. BENNETT:

Okay.

So I don't think that that would
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1
2
3

be appropriate.

So let's --

THE COURT:

Could I ask if both sides would just

provide the slides that they prepared --

4

MR. BENNETT:

5

THE COURT:

6

just provide it to the clerk.

7
8
9
10

-- at the close of the evidence?

MR. BENNETT:

THE COURT:

We have a lot more than we have used

I understand that.

MR. BENNETT:
would you rather --

12

THE COURT:

Is it okay to give you all of them or

The other side, I assume, has prepared

something similar?

14

MR. BENNETT:

15

THE COURT:

16

MR. BENNETT:

17

THE COURT:

18

MR. BENNETT:

19

You can

because --

11

13

Sure.

They have some things they've put up.

Counsel, I'm not asking you.
I'm sorry, Your Honor.

I'm asking the other side.
I always talk when I'm at the podium.

I'm sorry.

20

THE COURT:

21

MR. SCHOTT:

22

THE COURT:

Do you have something similar?
We have maybe a dozen we intended to use.
All right.

Then I won't -- neither side

23

should submit something, but to the extent you've actually

24

displayed it to me during the course of the hearing, including

25

this last slide, I would like to see those slides, and plaintiff
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1

may do the same.

2

MR. SCHOTT:

Thank you.

3

MR. BENNETT:

Thank you very much, Your Honor.

4

Understood, and I apologize.

5

THE COURT:

6

beyond ingredients.

7

I interrupted you.

MR. BENNETT:

Right.

You were moving on

So among the ads that aren't

8

playing anymore and that there's no intention to play anymore,

9

that would include the Mountain Folk, Cave Explorers, and

10

Thespians -- we haven't played Mountain Folk for a long time and

11

before the study -- we do not believe that there's anything

12

about those ads that are false and deceptive in any way, but I

13

don't think an injunction is appropriate or the remedy of an

14

injunction is appropriate when there's no evidence that there's

15

any reasonable likelihood of that happening.

16

THE COURT:

So we're clear, your position is that you

17

could and, in fact, have used ads that said there's corn syrup

18

in the beer.

19
20
21
22

MR. BENNETT:
syrup in the beer.
THE COURT:

That's how it was represented to me.

What

is it that --

23

MR. BENNETT:

24

THE COURT:

25

No, those ads don't say there's corn

Can we show maybe --

I do not want to play the entire video.

Just tell me what it is that you believe it says.
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1

MR. BENNETT:

2

the transcript is an exhibit --

3

THE COURT:

4

MR. BENNETT:

What I believe Mountain Folk says, and

Yes, it is.
-- first exhibit to it, so we can search

5

it, but what Mountain Folk does is say that, "Bud Light is made

6

with," and then they say, "Coors Light is made with," and

7

then --

8
9

THE COURT:

I'm sorry.

was the ingredients.

In fairness, Mountain Folk ad

You use the word corn syrup is an

10

"ingredient."

So that gets us back to the other.

11

it was represented that in Bud Light or in the Thespian that the

12

corn syrup was represented to be in the beer.

13

MR. BENNETT:

14

THE COURT:

15

MR. BENNETT:

16
17

to confirm.

But I thought

An ingredient or in the beer?

In the beer.
Okay.

I would have to look at Thespian

I believe we did attach the transcript to that --

THE COURT:

Well, the fact that you've discontinued it

18

doesn't mean that it shouldn't be enjoined if it contains

19

information that was misleading.

20

MR. BENNETT:

I think -- well, you would look and

21

decide whether it was misleading or not.

22

are cases in the preliminary injunction context that do point

23

out that that's not happening anymore, but that's --

24
25

THE COURT:

I do think that there

Well, I'm not sure that's entirely true.

You look -- again, we're back to the context, but I understand
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1

your point.
MR. BENNETT:

2

Okay.

Well, Special Delivery is the

3

major ad.

That one is off-cycle now, but we would intend to

4

play that again.

5

perspective.

6

do, which is to describe "made with," "brewed with," "used," the

7

exact same terminology that MillerCoors uses, exact same

8

ingredients listed, and cites to their own website to do it.

9

I think that a remedy that included Special Delivery or the ads

I think that that one is very safe from our

It does all of the things that you're allowed to

10

that were played in the Super Bowl would not be appropriate.

11

The Super Bowl ads -THE COURT:

12

So

The argument being that there's no harm in

13

saying at the end of the ad there's no corn syrup in any of the

14

beer.

15
16
17
18

MR. BENNETT:

syrup" at the end of the ad, Special Delivery.
THE COURT:

It says which is brewed with no corn syrup,

the Bud Light?

19

MR. BENNETT:

20

THE COURT:

21

Bud Light is brewed with no --

No, no.

They're asking that the same be

said, Miller Lite --

22

MR. BENNETT:

23

THE COURT:

24

MR. BENNETT:

25

I believe it says "brewed with no corn

Oh.

Well --

-- and Coors Light is not brewed --- then we get to disclaimer.

I was

going to get to that in the disclaimer --
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1

THE COURT:

I'm sorry.

2

MR. BENNETT:

Yeah.

That's okay.

You know, the fact

3

is that the Lanham Act is not an affirmative duty to disclose,

4

which we've cited cases that say that -THE COURT:

5
6

No, but it may remedy a misleading

statement.
MR. BENNETT:

7

Well, there is very limited case law, and

8

we do cite it, so you've obviously seen that, but I don't think

9

there is any part of Special Delivery or the other two Super

10

Bowl ads that need to be remedied by a disclaimer here because

11

they are very precisely what you can do and what you can't do

12

under all of the cases we've been talking about.

13

definitely object to a remedy of a disclaimer in that context,

14

and then you would be policing what is it, what does it have to

15

look like, what does that involve, and I don't think there's any

16

support for the idea of a disclaimer in those ads.
THE COURT:

17

So we would

Well, the nice thing about it is there's no

18

corn syrup in any of the light beers we've been talking about or

19

there's no corn syrup in -- you just add -- you already say "Bud

20

Light."

21

You can say "or Miller Lite or Coors Light."
MR. BENNETT:

Well, we acknowledge that -- yes, well,

22

some beers do have corn syrup that are added to them, not in

23

this light lager category, so I understand that we would not say

24

that, but what we say at the end of these ads in the trailer and

25

the thing that's frozen at the end is "brewed with no corn
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1

syrup."

I think doing a disclaimer, if you start getting into

2

balancing the equities and the harm, it would hurt us to have to

3

do that --

4

THE COURT:

5

MR. BENNETT:

6

THE COURT:

7

MR. BENNETT:

8
9

How so?
-- in the context of this ad.

How would it hurt you?
Because we've carefully done the

messaging of "brewed with no corn syrup."
THE COURT:

No, but if the message is not intended to

10

convey to the consumer that there's corn syrup in the final

11

product, how are you harmed by expressly advising the consumer

12

that there's no corn syrup in the final product.

13
14
15

MR. BENNETT:

I think that our message is about the

brewing process in those ads and -THE COURT:

Right.

So this clarification doesn't harm

16

your client because to the extent that a consumer believes that

17

corn syrup is in the final product, that's something that is

18

misleading.

19

MR. BENNETT:

Well, I think you would be saying -- in

20

the Seventh Circuit maybe you would say that that particular

21

consumer is misunderstanding it --

22

THE COURT:

Right.

23

MR. BENNETT:

24

THE COURT:

25

MR. BENNETT:

-- and not misleading, of course.

Right.
So I think your remedy has to be tailored
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1
2

to the violation and that having a remedy -THE COURT:

Well, I agree with you.

I think I have to

3

find that there's a potential violation, but if there's even

4

some likelihood of success on that claim, then -- and part of

5

that may turn on whether or not this intent and egregiousness is

6

satisfied, but if there's some likelihood of success on that

7

claim, then I am allowed to look at the potential harm, the harm

8

being that some percentage of the consumers are going to be

9

misled by this.

They're going to draw the wrong conclusion, and

10

since your client agrees they shouldn't draw that conclusion

11

because it's not accurate to say there's corn syrup in the final

12

product, where's the harm of putting that at the end of the ad?

13
14
15
16
17

MR. BENNETT:

Well, I think the disclaimers all have a

weakening effect on things, and I'm -THE COURT:

But the only weakening effect is the one

that's misleading.
MR. BENNETT:

Well, I guess it depends on the form of

18

the disclaimer.

19

deviates from the entire ad and --

20
21
22

If you saw the one that they put in there, it

THE COURT:

"No corn syrup is in Bud Light, Miller

Lite, or Coors Light."
MR. BENNETT:

I don't think that that would be -- I

23

don't think that that would be a remedy that's tailored to what

24

could possibly be a violation would be our point.

25

would be more of a liability argument to you than a remedy, and

I guess it
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1

then if you look at specific remedy, I don't think there's any

2

case -- if we're talking about any cases, there's certainly no

3

Seventh Circuit case or case that we're talking about here that

4

has ordered an advertiser to -- who has done a campaign that is

5

literally truthful and that does not do any of the plus factors

6

here to do a disclaimer which would take it away from what the

7

ad agencies and company intended.

8

I mean, obviously you have to make your own mind up on it, as

9

you know.

10

THE COURT:

11

MR. BENNETT:

12

THE COURT:

13

MR. BENNETT:

So we would object to that.

Thank you very much.
Yeah.

Okay.

Thank you.

Anything else you want to add?
No.

I understand them not to be seeking

14

an injunction about any packaging, so I don't have to cover

15

that, and then I understand that they have asked this "100

16

percent less" and "no corn syrup" in the billboards, and, as

17

I've said, we've --

18

THE COURT:

19

MR. BENNETT:

20

THE COURT:

21
22
23

You've discontinued that as well.
Yep.

Thank you.

Understood.

Mr. Schott, I'll give you a couple minutes if you want to
respond to the last discussion.
MR. SCHOTT:

The main thing I just wanted to respond to

24

is to make sure there's no misunderstanding.

25

term "print media" --

When I use the
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1

THE COURT:

2

MR. SCHOTT:

That's the goal of this whole process.
Right.

When I use the term "print media,"

3

packaging, in my view, is included in that, and I thought I

4

heard Mr. Bennett --

5

THE COURT:

6

let him respond in a moment.

7

MR. SCHOTT:

8

THE COURT:

9

MR. SCHOTT:
THE COURT:

10
11

Right.
Anything else you want to -No.

That was my main point, Your Honor.

All right.

It sounds like they are seeking

the print media aspect, and I'll hear from you.
MR. BENNETT:

12
13

He did just say otherwise, and I'm going to

Okay.

Well, I think that's a strange

definition of "print media," but we do have packaging -THE COURT:

14

It strikes me as a strange one too, but,

15

nevertheless, now it's clarified.

16

packaging, so go ahead.
MR. BENNETT:

17

Okay.

They are talking about

Well, this is an important one for

18

us, Your Honor, because we make no comparative claims on our

19

packaging.

20

could see it.

21

list the four ingredients, and we say "no preservatives," "no

22

artificial flavors," and "no corn syrup."

23

made.

24

an absolutely legitimate thing to point out because other beers

25

do have it actually in the final product if you're looking at it

We have -- this is it.

So we pulled it up so you

All we're talking about there is Bud Light.

We

There's no comparison

We've got millions of these out in the marketplace.

It's

A-App. 121

Case: 19-2200
Document: 17
Filed: 07/22/2019
Pages: 144
Case: 3:19-cv-00218-wmc Document #: 56 Filed: 05/21/19 Page 73 of 77
73

1

from that angle.

We make no claim about Coors or Miller Lite.

2

THE COURT:

I get it, Mr. Bennett.

3

MR. BENNETT:

4

THE COURT:

Okay.

So this is --

And, Mr. Schott, your argument is it's

5

misleading in the context of the ad campaign, or is there

6

something else specific there you want to -MR. SCHOTT:

7
8

our request that included the print media -THE COURT:

9
10

MR. SCHOTT:

12

THE COURT:

14
15

Was the "100 percent less" and "no corn

syrup."

11

13

Just to be clear, the only two points of

Right.
They're representing they don't do either

of those things in their packaging.
MR. SCHOTT:

Right.

This "hops, barley, water, rice,"

that's not covered by what we requested.

16

THE COURT:

17

MR. SCHOTT:

That would be fine.

Right.
It's anything in a packaging or other what

18

I would refer to as print media that says "no corn syrup" or

19

"100 percent less."

20

THE COURT:

I've got you both standing up at this

21

point, so I am going to ask Mr. Schott to sit down.

Mr.

22

Bennett, you can sit or stand -- I don't care -- but if you want

23

to respond, what would be the harm in prohibiting print media or

24

packaging that claimed "100 percent less" or "no corn syrup"

25

without any reference to "used in making or brewing"?
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MR. BENNETT:

1

So you're talking about -- what we're

2

talking about on all of our packaging is two things, this right

3

here --

4

THE COURT:

5

MR. BENNETT:

6

"This" you're pointing at the bottom --

syrup, and it says "no corn syrup."

7

THE COURT:

8

MR. BENNETT:

9

Left corner with a little dollop of the
Okay?

All right.
And then over here, "hops, barley, water,

rice, no corn syrup, no preservatives, no artificial flavors."

10

Those are true.

11

product --

There's no comparison being made to any other

THE COURT:

12

Well, but the "no corn syrup" is a direct

13

reference to the notion that there's corn syrup in Miller Lite

14

and Coors Light.
MR. BENNETT:

15

Well, I guess I would say we think it

16

does have a connotation about how it's made as well, but also

17

there are other beers out there that do that -THE COURT:

18

It doesn't say anything about how it's

19

made, and your whole campaign was directed at Miller Lite and

20

Coors Light.
MR. BENNETT:

21
22

that.

23

talked about --

24
25

I don't think the evidence would support

We have a whole ad campaign that predated this that

THE COURT:

No, no.

I'm not talking -- but that's not

what they're challenging though.

Your whole ad campaign had --
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1

at the Super Bowl had the delivery of corn syrup to Coors Light

2

and to Miller Lite.

3

targeting.

4
5
6

There's no question that's who you were

MR. BENNETT:
broader campaign.

Yeah.

I thought you were talking about a

We do have --

THE COURT:

I'm not talking about a broader campaign.

7

I'm talking about the effects of reminding people that you don't

8

have any corn syrup.

9
10

MR. BENNETT:
THE COURT:

Well, this packaging --

It's very different than saying, "We use

11

hops, barley, water, and rice."

12

MR. BENNETT:

Then -- so this packaging, of course,

13

would have huge damage to us, would require an extremely large

14

bond to be posted because this doesn't talk about any

15

comparative.

16

simply is saying something about the --

17

It's a hundred percent truthful, and it just

THE COURT:

The bond would be for the cost of changing

18

the packaging itself.

19

MR. BENNETT:

20

advertising.

The packaging itself, any harm we had in

I think -- and we have --

21

THE COURT:

Harm, what would the harm be?

22

MR. BENNETT:

Well, I think we think this is a decent

23

ad campaign, and if we would be temporarily enjoined and then we

24

would win in front of a jury --

25

THE COURT:

Yeah.

Well, that's right, but that's
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1

always true in a preliminary injunction setting.
MR. BENNETT:

2
3

Well, I think you have to factor that

into the bond.
THE COURT:

4

Of course, and that would probably be

5

something that would have to be briefed if that were part of the

6

relief.

7

MR. BENNETT:

8

THE COURT:

9
10
11
12
13

Okay.

But I take your point that it would be a

significant impact to have to do -- to have to repackage.
MR. BENNETT:

Especially in a noncomparative setting.

Thank you.
THE COURT:

Thank you.

Thank you all for your time.

I want to particularly point

14

out that I've appreciated the preparation by counsel.

15

extremely helpful to me in understanding and sharpening the

16

issues that I need to decide.

17

with each other to bring us here in a preliminary injunction

18

setting, and I understand the importance to both sides, and I

19

will get a decision out I anticipate next week, but I will do my

20

best to do it as soon as possible.

21

Thank you, all.

22

MR. SCHOTT:

23

THE CLERK:

24
25

This was

I've appreciated your cooperation

Thank you, Your Honor.
This Honorable Court stands adjourned.

(Proceedings concluded at 11:10 a.m.)
***
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1

I, JENNIFER L. DOBBRATZ, Certified Realtime and Merit

2

Reporter in and for the State of Wisconsin, certify that the

3

foregoing is a true and accurate record of the proceedings held

4

on the 16th day of May, 2019, before the Honorable

5

William M. Conley, U.S. District Judge for the Western District

6

of Wisconsin, in my presence and reduced to writing in

7

accordance with my stenographic notes made at said time and

8

place.

9

Dated this 20th day of May, 2019.

10
11
12
13
14
15

/s/ Jennifer L. Dobbratz

16

Jennifer L. Dobbratz, RMR, CRR, CRC
Federal Court Reporter

17
18
19
20
21
22
23
24
25

The foregoing certification of this transcript does not apply to
any reproduction of the same by any means unless under the
direct control and/or direction of the certifying reporter.
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

MILLERCOORS, LLC,
Plaintiff,
v.

Case No. 19-cv-00218___ _______________

ANHEUSER-BUSCH COMPANIES, LLC,
Defendant.

DECLARATION OF RYAN REIS IN SUPPORT OF MILLERCOORS, LLC’S MOTION
FOR A PRELIMINARY INJUNCTION
I, Ryan Reis, declare as follows:
1.

I am the Vice-President of the Coors Family of Brands for MillerCoors, LLC

(“MillerCoors”). I make this declaration in support of MillerCoors Motion for a Preliminary
Injunction. I make this declaration of my own personal knowledge based on years of experience
at MillerCoors and in the beer industry generally, and on information and belief based on review
of materials and documentation where indicated. If called as a witness, I could and would testify
competently to the truth of the matters set forth herein.
2.

I have a Bachelor of Arts degree in Marketing and International Business from the

University of Wisconsin-Madison, and a Masters degree in Business Administration from
Northwestern University’s Kellogg School of Management.
3.

I have worked for many years in marketing and brand management roles, and I

first joined MillerCoors in 2008 as a Senior Brand Manager for Miller Lite. I was later promoted
to Director on Miller Lite. Thereafter, I was a Sales Team Lead for almost two years, the Senior
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Brand Director for the Miller Family of Brands for almost four years, Vice President of Field
Marketing for almost another four years, and approximately five months ago I was promoted to
my current position, in which I lead the full marketing team for MillerCoors largest brand,
Coors. I am currently based in Chicago, Illinois.
4.

In my current role at MillerCoors, and in past roles at Unilever, I have managed

and continue to manage advertising, planning, packaging, innovations, and digital marketing for
large brands, some of which were $2B in sales per year. I have extensive experience with brand
management and marketing at MillerCoors, and I have played an integral role in recent
advertising campaign launches. I also regularly review industry-wide statistics on marketing and
branding, which include statistics on MillerCoors and its competitors, like Anheuser-Busch
Companies, LLC’s (“AB”). I know firsthand how important branding is for a company—
especially one that has existed for over one-hundred years.
5.

MillerCoors has a long history of beer making. Miller Brewing was started in

1855 by Frederick Miller, who studied the making of beer for years; Coors Brewing Company
was started by Adolph Coors in Colorado in 1873. Both brands—Miller and Coors—have been
mass-marketed since the early 1900s. Miller launched Miller Lite in 1975, and Coors launched
Coors Light in 1978. They were two of the world’s first light beers. MillerCoors was created in
2008 as the U.S. joint venture between the owners of the Miller Brewing Company and the
Coors Brewing Company. Per records I reviewed from the State of Delaware’s Department of
State, MillerCoors, LLC is a limited liability company organized and existing under the laws of
the State of Delaware, with its principal place of business located at 250 South Wacker Drive,
Suite 800, Chicago, Illinois 60606-5888.
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6.

MillerCoors prides itself on innovation in manufacturing and high-quality

ingredients and processing techniques. As early as 1884, Coors owned patents related to beermaking. And in 1886, Miller pasteurized beer for the first time, becoming one of the first
breweries in the world to use the new technology developed by Louis Pasteur in France in the
late 1860s. Before the turn of the century, Miller was already using mechanical refrigeration.
And Bill Coors was the driving force behind inventing and commercializing the recyclable (2part) aluminum can in 1959, changing how we all drink beverages today.
7.

In addition to this constant and consistent innovation, MillerCoors has expended

billions of dollars since inception on the branding and marketing of its products.
8.

Since the mid-1970s, MillerCoors has sold billions of dollars-worth of both Coors

Light and Miller Lite beer throughout the United States, and the brands have become two of
MillerCoors flagship beers.
9.

MillerCoors has widely and extensively advertised and promoted the beers sold

under the Miller Lite name since 1975, and Coors Light since 1978 in the United States.
10.

The annual investment in advertising and promoting the beers sold under the

Coors Light and Miller Lite brands in the United States has exceeded hundreds of millions of
dollars per year for the past ten years. Before that, MillerCoors made advertising and
promotional expenditures on a yearly basis that were equivalent in today’s dollars.
11.

Miller Lite and Coors Light have the second and third-highest market share

among American light beers, respectively.
12.

As in all marketing and branding, consumer perception and brand awareness are

essential. MillerCoors goes to great lengths to promote its products—through a variety of
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mediums, including television, radio, print, out-of-home, social media, and other forms of
traditional and digital media. And we like to know why our customers buy products marketed
under our brands. Among the many factors that we measure and analyze, we have found that
some of the key reasons our customers buy Miller Lite and Coors Light are because they are: 1)
authentic, 2) a good value, 3) of high-quality, and 4) refreshing.
13.

AB is a multinational beverage company that sells numerous products, including

Bud Light Beer. AB’s Bud Light product has the highest market share among American light
beers, and AB sells Bud Light in Wisconsin and the Western District of Wisconsin, in quantities
that are significant enough that Bud Light products are commonly available in restaurant, bars,
and stores throughout Wisconsin and the Western District of Wisconsin. Per records I reviewed
from the State of Delaware’s Department of State, Anheuser-Busch Companies, LLC is a limited
liability company organized and existing under the laws of the State of Delaware, with its U.S.
headquarters located in St. Louis, Missouri.
14.

AB recently launched an extensive advertising campaign on television and other

media that makes misleading claims about the use of corn syrup in Miller Lite and Coors Light
(“the Campaign”). This Campaign strikes at the essence of these key factors that drive
consumers to purchase Miller Lite and Coors Light.
15.

AB’s false and misleading Campaign makes it seem as though customers are

drinking corn syrup when they drink Miller Lite or Coors Light. Not only is this false and
misleading (corn syrup is only used in the fermentation process and is not present in the final
product), but it causes customers to question and doubt the contents and authenticity of the
Miller Lite and Coors Light products and brands. Brands only succeed on consumer trust. If trust
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in a product is shaken, then a brand will suffer.
16.

AB’s false and misleading Campaign also undermines the good value customers

believe they are receiving when they purchase Miller Lite and Coors Light. Both Miller Lite and
Coors Light are our hallmark premium light beer offerings. Customers buy them because of
their taste and good value. AB’s false claims about the products using corn syrup—an ingredient
closely associated with high-fructose corn syrup, which is notorious for being an inexpensive
additive sweetener—cheapens the perceived value proposition of Miller Lite and Coors Light.
Because of AB’s Campaign, customers will now think that the good value they receive is due to
inferior or cheaper ingredients, which is patently false.
17.

This is in part because there is an ongoing controversy whether HFCS, but not

corn syrup, is linked to certain health problems, including obesity, diabetes, heart disease, and
cancer; and whether HFCS, but not corn syrup, is unsafe and unhealthy. See Rippe, J. and
Ascension, M., Controversies about sugars consumption: state of science, 55 EUR. J. NUTR.
2016; (Suppl. 2): 11-16, at 11 (“Few topics in nutrition generate more controversy and debate
than the putative associations between added sugars and health.”), a true and correct copy of
which is attached hereto as Exhibit 1.
18.

In fact, in response to the initial outcry over its Campaign, AB openly stated on

social media that it views corn syrup as “less expensive” and only used to “save money.” A true
and correct copy of AB’s public statement on social media describing corn syrup as a cheaper
ingredient is attached as Exhibit 2. And AB even goes as far to call Coors Light and Miller Lite
“Value Beers,” which further embeds its false claims that these MillerCoors products are cheap.
See Exhibit 3, a true and correct copy of a flyer from an AB-distributor in Beloit, Kansas.
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Misleading and disparaging statements like these cause our customers to question and doubt the
good, actual value they are receiving when they buy Miller Lite or Coors Light.
19.

Another significant factor of our customers’ purchasing decisions is that Miller

Lite and Coors Light are of high-quality. But if MillerCoors customers believe that they are not
receiving an authentic product that is a good value, as they have been mistakenly led to believe
by this AB Campaign, then they will also question the high quality of Miller Lite and Coors
Light.
20.

Finally, customers buy beer that is refreshing, and that is one of the main reasons

our customers buy Miller Lite and Coors Light. High-Fructose Corn Syrup has been so vilified
in the beverage market over the past few years that it has become synonymous with “corn
syrup”—though they are starkly different substances. As a result, customers have a visceral
aversion to it and its omnipresence in sodas and sports drinks. By falsely implying that Miller
Lite and Coors Light contain corn syrup, AB is associating our products with an unappealing
substance that will undermine customers’ impressions that Miller Lite and Coors Light are
refreshing.
21.

If our customers fail to see Miller Lite and Coors Light as authentic, a good value,

of high-quality, and refreshing, they will likely stop buying our products. AB’s false and
misleading Campaign undermines these key purchasing factors, and as such, damages and will
continue to cause irreparable damage to our brands, especially Miller Lite and Coors Light.
22.

Further, it is said that beer marketing is partly like marketing a consumer product

(like a toothpaste), and partly like marketing a lifestyle brand (like a clothing company). What
you hold in your hand says a lot about you. It is not a private and internal decision. People
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notice your choice of beer and comment on it. AB’s claims about the ingredients in Miller Lite
and Coors Light create a question in the mind of a potential drinker who wonders what others
will say or think about their choice of beer badge. If consumers are embarrassed to be seen
holding a Miller Lite or Coors Light because of the false marketplace impression created by AB,
that the products contain corn syrup, they will cease buying the products. AB’s Campaign has
caused and will continue to cause direct damage to our sales and reputation.
23.

Like many leading brands, MillerCoors regularly tracks and monitors the cost of

paid media and the behavior of our competitors, including AB. Based upon our media research
and publicly-available information, this year’s Super Bowl LIII advertising commanded between
$5.1-5.3 million dollars per 30 seconds of media placement, not including extensive production
costs.
24.

Based upon our media research, MillerCoors estimates that AB spent the

following amounts for the commercials they ran during Super Bowl LIII, including those aired to
launch the AB Campaign:
a. ABI ran a total of 7 commercials during Super Bowl LIII, and spent an
estimated $48.875 million in media placement costs.
b. Of those 7 commercials, four were for Bud Light, which carried an estimated
$21.25 million price tag for media placement costs alone.
c. The 3 commercials aired to launch AB’s Campaign included the following
estimated costs:
i. “Special Delivery” is a 60-second television commercial that first aired
during the first quarter of Super Bowl LIII. Based upon the estimated
average cost per 30-second commercial and the premium placement of this
commercial, the media placement costs for the “Special Delivery”
commercial likely exceeded $10 million. Attached hereto as Exhibit 4 is a
true and correct copy of an AB commercial entitled “Special Delivery,”
available online at https://www.youtube.com/watch?v=LkHvj_KEHBk (as
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of Mar. 18 2019). 1 I am aware that the “Special Delivery” commercial
first aired nationwide during Super Bowl LIII, including within Wisconsin
and the Western District of Wisconsin.
ii. The two 15-second commercials entitled “Trojan Horse Occupants:
Whispering Beer Ingredients” and “Shop Talk/Medieval Barbers” aired
later during the Super Bowl LIII broadcast likely exceeded $5 million in
media placement costs. Attached as Exhibit 5 is a true and correct copy of
an AB commercial entitled “Medieval Barbers” available online at
https://www.youtube.com/watch?v=REgmqFc0lVI (as of Mar. 18 2019);
attached as Exhibit 6 is a true and correct copy of an AB commercial
entitled “Trojan Horse Occupants” available online at
https://www.youtube.com/watch?v=IFaEPxojZ7U (as of Mar. 18 2019).
iii. The combined media placement costs for the three AB Campaign
commercials that attacked Coors Light and Miller Lite and aired during
the Super Bowl LIII broadcast likely exceeded $15 million.
The Special Delivery commercial, which aired to nearly 100 million people during the Super
Bowl, quickly became one of the night’s most talked-about advertisements, with some observers
hailing it as an advertising touchdown. See, e.g., Johnson, “2019 Super Bowl Commercials
Ranked,” (giving Bud Light’s “Special Delivery” ad an A), a true and correct copy of which is
attached hereto as Exhibit 7; see also PR Daily, “Bud Light’s ‘Game of Thrones’ mashup and
anti-corn-syrup stance net marketing gold,” a true and correct copy of which is attached hereto as
Exhibit 8.
25.

AB has continued to air the three Campaign television commercials following the

Super Bowl LIII broadcast on February 3, 2019, including through use of 15-second and 30second “cut-down” versions of the original 60-second “Special Delivery” spot. Based upon
media monitoring conducted by MillerCoors, AB has aired the Campaign commercials in the

1

The version of this Declaration filed with the Court’s online system includes place holders for all video file
exhibits. The video file exhibits will be delivered to the Court shortly after filing.
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following executions during the period February 3, 2019 to March 18, 2019:
a. “Special Delivery” (:60, :30 second versions) aired 1,006 times on the
following television networks: AMC, BET, Bravo, CBS, CBS Sports
Network, Comedy Central, E!, ESPN, ESPN2, Food Network, Fox Sports 1,
FX, FXX, IFC, Nat Geo, NBC Sports Network, NFL Network, Paramount
Network, SYFY, TBS, TNT, Travel Channel, truTV, USA Network, VH1,
and WGN. For example, attached as Exhibit 9 is a true and correct copy of the
30-Second “Special Delivery” AB commercial.
b. “Shop Talk/Medieval Barbers” (:15 seconds) aired 273 times on the following
television networks: AMC, BET, Bravo, CBS, CBS Sports Network, Comedy
Central, E!, ESPN, ESPN2, Food Network, Fox Sports 1, Fox Sports 2, FX,
FXX, IFC, Nat Geo, NFL Network, Rural America’s TV, SyFy, Travel
Channel, truTV, and VH1.
c. “Trojan Horse Occupants” (:15 seconds) aired 795 times on the following
television networks: AMC, BET, CBS, CBS Sports, Comedy Central, E!,
ESPN, ESPN2, Food Network, Fox Sports 1, FX, FXX, IFC, Nat Geo, NFL
Network, Travel, truTV, and VH1.
I am aware that multiple commercials of the Campaign have been aired within the Wisconsin
and Western District of Wisconsin.
26.

AB continues to propagate the tale and reach of its misleading Campaign, airing

on February 18, 2019 two new Campaign advertisements: “Bud Light Cave Explorers” and “Bud
Light Mountain Folk,” both again calling out that Coors Light and Miller Lite are “made with
corn syrup,” and that Bud Light is not. Attached as Exhibit 10 is a true and correct copy of the
15-Second “Cave Explorers” AB commercial, and as Exhibit 11 is a true and correct copy of the
30-Second “Mountain Folk” AB commercial. And on February 24, 2019, in connection with the
Oscars’ broadcast, AB launched two more ads to capitalize on the large viewership of the awards
show entitled “Thespians Performing Beer Ingredients.” The first is a 15-second spot of two
female actors exchanging the respective ingredients of Coors Light and Bud Light, with the
Coors Light actress exclaiming: “Coors Light is made with barley, water, hop extract, and corn
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syrup.” Attached as Exhibit 12 is a true and correct copy of the 15-Second “Thespians
Performing Beer Ingredients” commercial. The second ad within this theme is a 24-second mock
film preview, showcasing the same two female actors. The viewer cannot hear what the actors
are saying, but against the backdrop of dramatic and fast-paced music, the advertisement shows a
still, zoomed-in image of the actress holding a bottle of Miller Lite, the words “Miller Lite” in
small italics, and on top of that, in large, capital letters, “CORN SYRUP.” Attached as Exhibit
13 is a true and correct copy of the 24-Second commercial.
27.

Further, and immediately following the Super Bowl LIII broadcast, AB started

and has continued marketing and promoting the Campaign through social media and other forms
of digital media, including as follows:
a. Attached as Exhibit 2 is a true and correct copy of an image from AB’s
Twitter profile entitled “A message from the King” which was posted on
February 6, 2019.
b. Attached as Exhibit 14 is a true and correct image from AB’s Twitter profile
which posted the “Special Delivery” commercial on February 3, 2019.
c. Attached as Exhibit 15 is a true and correct copy of an image from a Facebook
account showing an in store display of Bud Light and Miller Lite.
d. Attached as Exhibit 16 is a true and correct copy of images taken of Twitter
social media comments amplifying the Campaign, posted as of Mar. 5, 2019.
e. Attached as Exhibit 17 is a true and correct copy of an audio recording of a
radio ad played on platforms such as Pandora, Spotify, and local AM radio.
f. Attached as Exhibit 18 is a true and correct copy of a tweet published on
March 8, 2019, on the Twitter profile for Natural Light beer, which is another
of AB’s beer brands.
28.

And within days of the Super Bowl LIII broadcast, AB also introduced updated

packaging for its Bud Light products that promotes the Campaign. A copy of the updated Bud
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Light packaging is attached as Exhibit 19. The new Bud Light product packaging includes the
following:
a. The widest side of the packaging features an image of a Bud Light draft beer,
and beside that image states “Hops. Barley. Water. Rice.” Below those
words appear three icons, the first of which is the image of a drop of liquid,
over which the classic “no” symbol appears. Below that image are the words
“No Corn Syrup.”
b. The Bud Light packaging also includes images suggesting that Bud Light also
contains no preservatives and no artificial flavors, other beverage properties
that are also perceived by consumers as undesirable additives.
c. The same statement appears on the narrow side of the packaging, but instead
of the images and the classic “no” symbols, AB affirmatively states below its
ingredients that its beer contains “No Corn Syrup”, “No Preservatives” and
“No Artificial Flavors.”
29.

AB has also launched its out-of-home (OOH) execution in major metropolitan

areas to market and promote its false and misleading Campaign, including but not limited to
major roadside billboards and full-page ads in major newspapers, like the Chicago Tribune.
Examples of AB’s OOH promotion and print advertisements for the Campaign are attached as
Exhibit 20. As of at least February 21, 2019, competitive data analytics indicate that AB has
placed at least 105 physical bulletin boards or wallscapes across the country, and has likely spent
at least 1.1 million dollars on such placement.
30.

Consumers have already been confused and harmed, and will continue to be. The

day after the Super Bowl, social media platforms like Twitter were afire with comments
indicating consumers’ confusion and impression that the Coors Light or Miller Lite product that
they drink contains corn syrup. Attached as Exhibit 16 is a true and correct copy of images taken
of Twitter comments posted after the Campaign.
31.

And this seems to be exactly what AB wanted. On February 7, 2019, a leading
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trade publication called Beer Business Daily reported the following after listening to comments
from Andy Goeler, the head of marketing for Bud Light, on the newly-launched Campaign:
“[AB] did focus-group the heck out of this ad, and found that consumers generally don’t
differentiate between [HFCS] and corn syrup, and that it is a major triggering point in choosing
brands to purchase, particularly among women.” (emphasis added). Attached as Exhibit 21 is a
true and correct copy of the article from Beer Business Daily published on February 7, 2019.
32.

AB’s and Mr. Goeler’s reliance on consumer confusion between corn syrup and

high-fructose corn syrup to drive the Campaign was made all the more evident in a more recent
interview with Food & Wine Magazine, where Mr. Goeler acknowledged that consumers are
confused between corn syrup and HCFS, and that the Campaign has led to “more searches on
Google for corn syrup than ever before.” Mr. Goeler’s statements about consumer preferences in
connection with the Campaign further evince AB’s intent to deceive consumers. In the interview
with Food & Wine Magazine, for instance, he said that AB’s research showed that corn syrup is
an “ingredient[] [consumers] preferred not to consume if they didn’t have to,” and also that
“some consumers—for their own personal reasons—have concluded that they prefer not putting
something like corn syrup, if they had a choice, into their body.” This again shows that AB is
intentionally trying to mislead consumers into believing that there is corn syrup in the Coors
Light and Miller Lite beers they drink, when there is not. Attached as Exhibit 22 is a true and
correct copy of the Food & Wine Magazine article published on February 28, 2019.
33.

Even more recently, AB’s senior director of corporate communications, Josh

Gold, explained the rationale for the Campaign by saying: “Free beer is a good thing. So is
talking about the ingredients inside of beer. We continue to remain focused on transparency

A-App. 138

Case: 19-2200
Document: 17
Filed: 07/22/2019
Pages: 144
Case: 3:19-cv-00218-wmc Document #: 14 Filed: 03/28/19 Page 13 of 15

because we know that is what consumers are looking for. Knowing what is and isn’t in your beer
— whether you paid for it or not — can only be good for the beer industry overall.” That
statement further establishes that the Campaign has nothing to do with informing the public of
corn syrup’s limited role as a brewing adjunct in Miller Lite and Coors Light. Instead, AB’s
focus is to convince consumers about the contents “inside of” the beer they drink, i.e., “what is
and isn’t in [their] beer.” Attached as Exhibit 23 is a true and correct copy of the March 14, 2019
Beer Business Daily article quoting Mr. Gold’s statement about the Campaign’s rationale.
34.

And it appears that this was AB’s goal all along—to claim that it desired to focus

on the “ingredients” of beer, assert that Miller Lite and Coors Light are “made with” or “brewed
with” corn syrup, point to the absence of ingredients labels on Miller Lite and Coors Light,
accuse MillerCoors of hiding its ingredients and therefore falsely imply that corn syrup is in the
Miller Lite or Coors Light that consumers drink. Even before SuperBowl LIII, AB was teeing up
this focus on ingredients in its commercials. Attached as Exhibit 24 is a true and correct copy of
an advertisement that first ran in January 2019 discussing the new Bud Light ingredients label.
And then, just last week, and in response to MillerCoors responsive advertising, AB chided
Miller Lite for not having an “ingredients” label, accusing MillerCoors of a lack of transparency,
again implying that corn syrup is an ingredient in the Miller Lite that consumers drink. Attached
as Exhibit 25 is a true and correct copy of an advertisement that first ran on March 20, 2019
criticizing Miller Lite for not having an ingredients label.
35.

It appears that AB has no intention of ending the Campaign anytime soon. In a

March 3, 2019 interview with the Milwaukee Business Journal earlier this month, Mr. Goeler
announced that ABI will “continue to run the current content until it starts to reach a certain level
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of saturation,” and that “[w]e think it has a ways to go.” In the same interview, Mr. Goeler
characterized the Campaign as “focusing on ingredient transparency,” and volunteered that ABI
will be adding new corn syrup-related advertising content to help “manag[e] the brand.”
Attached as Exhibit 26 is a true and correct copy of the March 3, 2019 Milwaukee Business
Journal article reporting on the interview with Mr. Goeler. And on March 21, 2019, immediately
after MillerCoors filed its Complaint, AB publicly double-downed on its position and Campaign,
indicating that it would not stop: “We stand behind the Bud Light transparency campaign and
have no plans to change the advertising.” Attached as Exhibit 27 is a true and correct copy of the
March 21, 2019 New York Times article quoting Ms. Gemma Hart, AB’s vice president of
communications, making this statement.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct to the best of my knowledge.
Executed this 27th day of March, 2019, in Chicago, Illinois.
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CERTIFICATE OF SERVICE
I hereby certify that I will cause a copy of the foregoing document to be served on
Defendant Anheuser-Busch Companies, LLC through its registered agent, the Corporation Trust
Company, as soon as practicable:
The Corporation Trust Company
Corporation Trust Center
1209 Orange Street
Wilmington, DE 19801
/s/ Donald Schott
Donald Schott
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Exhibit 2
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Exhibit 4
This exhibit consists of an audiovisual file. A copy
of the audiovisual file will be submitted to the
Court via letter as soon as practicable.
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[clicks.aweber.com]

February 7, 2019

Surprising Draft Stats from Super Bowl '19
Dear Client:
Here's another twist in Bud Light's campaign to crush Miller Lite and Coors Light via #CornGate: According to BeerBoard
insights, which tracks $1 billion worth of draft sales across top-volume accounts like Buffalo Wild Wings, Applebee's, Hooters
and more, Bud Light only grew a little bit on Game Day, while Miller Lite and Coors Light were up double digits on premise.
Overall, draft volume for the BeerBoard universe grew almost 6% (it was up double digits last year -- a testament to how lame
the game was).
LIGHT BEER RULED GAME DAY. Still, light beer had a damn impressive showing during the Big Game: According to the
universe that BeerBoard tracks, Bud Light was up 4.6%, while Miller Lite was up 18.1%, and Coors Light was up 20%. Overall,
light lagers were up almost 18% for the day.
This was much better than light lagers showing in Super Bowl 2018, where all three big brands were down, with Bud Light and
Coors Light down double digits (-11% and -26%, respectively).
LAGERS DOWN... BUD DOWN BIG. But just lagers, meanwhile, were down 13%. Budweiser was reportedly down a whopping
48.9%.
BUT MEXICAN LAGERS -- ESP MODELO -- WERE UP. Luckily, Mexican lagers were there to help combat that trend, with
Modelo up 37.4% and Dos Equis up 4.1%.
BUT CORONA WAS DOWN -12.6% over 2018 (where last year it had been up 16% during The Big Game).
BeerBoard's JC Whipple put that into context: "Though the brand realized a loss over its 2018 performance, the decrease was
in line with the overall Lager decrease (-13.1%). It also moved up to the #9 Lager (from #12 in 2018)."
BIGGEST MOVERS IN GAME TOWNS. In New England, lagers were up almost 12% over 2018, driven by Samuel Adams
Boston Lager's 28% jump.
In Los Angeles, Light Lager was the biggest mover (+11.8%) and was led by a massive spike in Miller Lite volume (+88%).
CRAFT DIPS BIG TIME. Despite Boston Lager's jump, as we reported in yesterday's CBD, craft took a surprising dip in this
data.
The company reported that craft was down 7% overall across their draft coverage footprint, compared to 2018. More
shockingly, "local craft was down by a wider margin, falling 17% over last year's game." A function of more people drinking at
owned-premise taprooms? Who knows.
(Curious how craft did last Super Bowl? Much better: for 2018's Big Game, BeerBoard tracked craft up 6% over 2017's game.)
A-B's ANDY GOELER ON DISTRIBUTOR TOUR TO EXPLAIN #CORNBERATE
A-B's chief of Bud Light, veteran beer marketer Andy Goeler, is on a national tour of distributors to explain the reasoning
behind the ad castigating Miller Lite and Coors Light for using corn syrup, we're told by sources.

First, as predicted, A-B did focus-group the heck out of this ad, and found that consumers generally don't differentiate
between high fructose corn syrup and corn syrup, and that it is a major triggering point in choosing brands to purchase,
particularly among women.
Andy also tells distributors that while A-B tested this thoroughly, they also war-gamed every possible response or backlash.

For instance, if MillerCoors comes back and points out that A-B uses corn syrup in certain brands (as they have), A-B says yes
but we use it in our budget brands like Busch and Natty, because we pass the savings by using cheaper ingredients onto the
consumer (as they have).
If this campaign doesn't move the needle for Bud Light, Andy says they have at least three other ad campaigns to fall back on.
What about the Bud Light Knight -- is he really dead? HBO's Game of Thrones reportedly insisted that he be killed, but Andy
points out that there are mystical forces in GOT whereby knights can be brought back to life. So stay tuned on that.
Andy also reportedly hinted that the ingredients play isn't over. They have explored pointing out the differences between 6
and 2 row barley, and how they source their hops from farms in Bavaria (Hallertau and Williamette) with the actual farmers
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discussing why their hops are special. Stay tuned, it's getting more interesting by the minute.
ED. NOTE: As you can see, we keep making up new hashtags for this story. Submit yours to hs@beernet.com
[clicks.aweber.com]. If yours wins, we'll send you a BBD t-shirt.
IMPORTS FLAT IN NOVEMBER, SIX OF THE TOP TEN SOURCE COUNTRIES DOWN DOUBLE DIGITS
After posting a 9.3% gain in September, import shipments have slowed down considerably.

Import shipments were down 1% in October, and down 0.1% in November, per latest Beer Institute estimates.
Note: the November import report from the BI is about a month late, due to the partial government shutdown. And "it's
unclear" when the BI will receive the numbers for December.
Only two of the top ten countries grew shipments during November: Mexico (#1) and Italy (#7). Imports from Mexico and
Italy both grew double-digits during the month, up 10.9% and 15.1%, respectively. But that simply isn't enough when six of the
top ten source countries are down double-digits during the month.
So how has this slow moving couple of months affected the YTD trend? Well, in September, the YTD trend stood at +5.1%, but
after the two down months, the YTD trend now sits at +4.1%.
Nevertheless, BI chief economist Michael Uhrich notes that the 4.1% trend through November 2018 is still "nearly a full point
stronger than during the same period in 2017."
CBMTRA EXCISE TAX RELIEF REINTRODUCED IN THE SENATE IN HOPES TO MAKE IT PERMANENT
The excise tax relief that our nation's breweries, distilleries, wineries, and cideries currently enjoy, thanks to Congress passing
the Craft Beverage Modernization and Tax Reform Act in December 2017, is set to expire as soon as 2020 rolls around.
A broad group of trade associations representing bev alc suppliers are giving it everything they got to ensure this relief is
permanent, or at least extended.
Yesterday, the Craft Beverage Modernization and Tax Reform Act (CBMTRA) was reintroduced in the U.S. Senate. Sponsoring
the bill were two familiar faces – Senators Ron Wyden (D-OR) and Roy Blunt (R-MO) – the same two Senators that
reintroduced the legislation in 2017.
As a refresher, "the legislation introduced today would keep the federal excise tax on beer at $3.50 per barrel on the first
60,000 barrels for domestic brewers producing fewer than 2 million barrels annually," writes Beer Institute chief Jim
McGreevy. Today's legislation will also "maintain the current rate of $16 per barrel on the first 6 million barrels for all other
brewers and beer importers as well as keeping the federal excise tax at $18 per barrel for all barrelage above 6 million."

In response to yesterday's news, the heads of various trade associations expressed their gratitude for the original legislation,
championed what it has done for their industry, and urged Congress to make it permanent.
We'll keep an eye on the progress of this legislation. The BI said they "expect the House of Representatives to introduce
companion legislation next week." Stay tuned.
BUD LIGHT'S LATEST IN #CORNSYRUPGATE: A RESPONSE FROM KING JOHN BARLEY IV: "WE LOVE
CORN TOO!" BUT...
We've fielded many responses in the wake of Bud Light's Super Bowl ad grenade launched at the Miller Lite and Coors Light
camp, for the latter using corn syrup in brewing.
In response to the maelstrom of MillerCoors' responding in everything from their social media channels to a full page ad in the
New York Times [see BBD 02-05-2019 [clicks.aweber.com]], and even several mainstream media outlets explaining how beer
is actually brewed, effectively short-circuiting the argument for those who cared to pay attention to such details: The Bud Light
team has a volley back.
It's from the Bud Light king himself, John Barley IV, who took to their social media channels yesterday to deliver this scrollwritten message:
"You know, I just wanted to return some corn syrup to its rightful owners and here we are ... sorry was it a secret or
something?
In the Bud Light kingdom we love corn too! Corn on the cob, corn bread, popcorn ... we just don't brew with the syrup
(what you also call "dextrose").
My royal accountant actually tried to get me to brew with corn syrup to save money. But, even though corn syrup is less
expensive, we brew with rice, along with the finest hops, barley, and water, because I'm the King and it's not my job to
save money."
That's most of it. But if you'd like to zoom in, here's the full effect:
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Until tomorrow,
Harry, Jenn, and Jordan
"The trouble with normal is it always gets worse."
- Bruce Cockburn
---------- Sell Day Calendar ---------Today's Sell Day: 5
Sell days this month: 20
Sell days this month last year: 20
This month ends on a: Thurs.
This month last year ended on a: Wed.
YTD sell days Over/Under: +1
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Bud Light Is ‘Very Happy’ With All the Corn Syrup
Controversy

Courtesy of AB InBev

Miller Lite and Coors Light were upset that Bud Light called out their ingredients
during the Super Bowl.
MIKE POMRANZ February 28, 2019

Most people have forgotten about the Super Bowl (there was a lot of defense!)
but in the beer world, a campaign launched by Bud Light is still resonating. In
https://www.foodandwine.com/beer/bud-light-corn-syrup-andy-goeler-interview
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those ads, America’s best-selling beer brand called out its two top competitors,
Coors Light and Miller Lite, for using corn syrup — an ingredient that is actually
pretty innocuous. The corn industry was upset, and needless to say, the other
beer brands were upset — to the point where MillerCoors pulled out of a beer
alliance formed by America’s largest brewers to work together to boost the beer
industry as a whole.
The campaign clearly ruf ed some feathers, and obviously, that was part of the
point. But one of the issues with these ads wasn’t that they were attack ads, but
that they were vague attack ads, leaving plenty of ambiguity as to why corn syrup
was being villainized at all.
So what's the “dilly” with corn syrup? And did Anheuser-Busch InBev — the maker
of Bud Light — anticipate such negative fallout? Bud Light’s VP of Marketing Andy
Goeler spoke with me at length about these and other issues. I’ve presented the
majority of our discussion below (with only small edits for length and clarity).
Mike Pomranz: What is wrong with corn syrup?
Andy Goeler: Let me give a little background. Before the Super Bowl ad, we
started with an announcement that we were going to put an ingredient label on
all our packaging, and it was based solely on wanting to be very transparent about
what we put into Bud Light. And it was really all based on lots of consumer
learning. It's pretty clear: You can walk around a grocery store and every product
category is providing not only nutritional labels, but most of them call out certain
components… They put it on the front of their packaging. So in our learning, what
was just as powerful when we started to talk to consumers about what we put
into Bud Light, was what we don't put in the Bud light…. People started to react to
corn syrup, they started to react to no preservatives, and they started to react to
no arti cial avors. These are things that consumers on their own had
perceptions — for whatever reason — that these were ingredients they preferred
not to consume if they didn't have to. So it was pretty clear to us what to
highlight. If you look at our packaging, we highlight all three of those. No corn
syrup. No arti cial avors. No preservatives. It was purely driven by consumer
desire.
https://www.foodandwine.com/beer/bud-light-corn-syrup-andy-goeler-interview
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MP: But for these ads, you decided to focus on corn syrup instead of no
preservatives or things like that. Why do you think consumers see corn syrup as
something they don't want?
AG: I think it's probably an ingredient that some prefer not to consume is the
simple answer... So consumers are the ones that are saying, “Wow, I prefer not
putting preservatives [in my beer].”… Some people don't care. They're ne with it,
but some consumers — for their own personal reasons — have concluded that
they prefer not putting something like corn syrup, if they had a choice, into their
body.
MP: But how much of this hatred towards corn syrup do you think are
misconceptions about corn syrup. For instance, let’s speci cally latch onto highfructose corn syrup. You and I know there's a difference between these two
ingredients, but a lot of customers don't. Did you mean to kind of tacitly imply
that these two products have similarities when you focused on corn syrup?
AG: No. Absolutely not. Absolutely not. And I disagree with your point about
consumers not knowing. I think you're underestimating the young consumer base
out there. These people are very tuned in to ingredients. Very, very tuned into it.
They know what they are. They know what they want to consume and what they
don't want to consume. Not all of them, but a large percentage of them. We're not
trying to confuse anybody. These are things that the consumer said they prefer
not having if they had a choice.
MP: So along those lines, assuming the consumer is educated, another
implication of corn syrup is the GMO concern. I don't want to get into the
debate over whether GMO is good or bad, but did Bud Light intentionally mean
to tacitly highlight this GMO concern in these corn syrup ads?
AG: No.
MP: So GMO was never part of the discussion in choosing to focus on corn
syrup?
https://www.foodandwine.com/beer/bud-light-corn-syrup-andy-goeler-interview
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AG: No, not at all. Not at all. It’s simply about transparency. It's simply about
providing information to consumers so they have the ability to choose products
based on what is in and what’s out of the product. And it all originated from
talking to lots of consumers. They told us that. And listen, [Anheuser-Busch
InBev] uses corn syrup in our value brands.
MP: That's my next question actually. Isn't there a sort of double-standard in
highlighting corn syrup in your competitors, but then using it in some of your
other products?
AG: I don't think so. Two things. Number one, [corn syrup] is a less expensive
ingredient, and we charge a lot less for our value brands. Number two, we've
provided that information. We have a site — TapIntoYourBeer.com — which, I
think it's been out there for about ve years, that lists every one of our products
and what ingredients are in there. So this is focused on Bud Light.
MP: So let's focus on Bud Light, because the other thing that's been brought up
is that Bud Light uses rice. So is there any sort of qualitative difference between
using rice versus using corn syrup?
AG: First of all, again, we're very transparent, obviously. That's our whole mission
here, is to be transparent about all the ingredients in Bud Light. Rice is a critical
component of this recipe. It's an agricultural product. It’s whole grain rice. It's
very expensive, and it's what gives Bud Light its crispness…. Corn syrup, I think, is
a processed ingredient. It’s a less costly ingredient. So again, we use it in brands
where we charge less money. But it's important, as we deliver transparency to the
consumer, to let them know, again, what the differences are in some of the beer
choices that they're making — because they haven't had access to the
information.
MP: But if you're worried about transparency, though, aren't you worried that
the consumer might be con ating information when it comes to corn syrup
versus high-fructose corn syrup, for instance?
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AG: Not at all. There’s been more searches on Google for corn syrup than ever
before. So anyone that might be confused as to what it is, these days, people, if
there is anything they don’t understand, they Google it.
MP: Doesn't the fact that there's more Google searches for it now prove that
people didn't quite know what it was and that they need to look it up after the
fact?
AG: Yeah, and I think that’s awesome. The whole intent was to start a
conversation about ingredients in beer. Beer is going through a challenging time
right now as an industry. It's critical for us, as the lead brand, to make sure that
we're providing the right things to consumers. Things that they expect. Things
that are important to them. And, again, we've learned that one thing that's very
critical to consumers is ingredients transparency, and it's not only what’s in
products, but it's also what's not in products. The beer industry, we're behind.
We're way behind. Other categories have been doing this for quite a while. So
we've taken the big move of communicating it. And as the lead brand, some of
these conversations are tough. There's no question about it. But, we wanted to
start the conversation so people are aware — people have the opportunity to
search — and make decisions based on information. And mission accomplished.
It's happening beautifully.
MP: Well, let's talk about beer being a tough space because the other big story
that's broken recently is Molson Coors has pulled out of this beer alliance. Did
you guys anticipate them not being happy with this campaign?
AG: We anticipated this would be a tough conversation — because it's new
information that we're putting out here for the rst time. So we anticipated it
would be tough. But it’s something that we had to do as an industry. We're
behind. We're so far behind. Beer must evolve to be able to keep up with all these
other options that these consumers have today. So this is a big move. It's a
leadership move. It's good for the beer category. So it’s all great.
MP: What, speci cally, are you talking about as far as what sort of evolution
you are looking for?
https://www.foodandwine.com/beer/bud-light-corn-syrup-andy-goeler-interview
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AG: When I talk about evolving it as a category, it's very similar to what many
other categories have already done. You walk up and down, you look at cereals,
cookies, candies, they all are providing very clear ingredients so consumers can
make an educated choice as to whether they want to choose this or that. So as a
beer category, we need to provide that level of transparency so they can make
that choice. And we will — as a company, as a beer brand — drive this thing
because it's best for the beer category. So if MillerCoors pulls out of the alliance,
we will proceed and move forward. It's too important to the beer category to not
accomplish this and get this done.
MP: What would you say to someone who saw the corn syrup ads and would call
it “fearmongering”?
AG: I would say it absolutely is not fearmongering. It’s transparency. We're being
so honest, and so open, and so transparent. This is not about fearmongering at all.
This is about honesty, openness, transparency. This is what's in our beer. This is
what's not in our beer. We're not trying to put any fear in there. There's people
that could care less about no preservatives and that's ne... It's about really
giving information and choice. So this is as honest and as transparent as you can
get. There's no hidden thing going on here at all.
MP: This story has made some of the biggest waves I can remember in the beer
industry in a long time. Bud Light is the biggest brand of a big company called
Anheuser-Busch InBev. Are the higher-ups happy with how this whole thing has
played out?
AG: Yes. The answer is absolutely, we are very happy. I think, as a leader, if we're
truly leading— And we need to lead. We are the biggest beer company in the U.S.
We have the biggest beer brand in the U.S. Bud Light. We need to lead, and to do
that, we need to get into areas that might make people uncomfortable. But we
need to be pushing this thing forward. So we're in that area. We're in that area
where we're up against a lot of tough conversations going on. But in the end, it's
the right thing for the consumer. And we see that. So everyone here is extremely
onboard and pleased with where we are today, and we're going with this because
it's all based on what consumers want from us. And so, yes we're very happy.
https://www.foodandwine.com/beer/bud-light-corn-syrup-andy-goeler-interview
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March 14, 2019

MillerCoors Believes it Can Win the
War Against A-B, Here's How
Dear Client:
It didn't take long for the corn talk to start at MillerCoors'
Distributor Convention in Tampa yesterday morning. We had our
first corn reference about 15 seconds in.
Chief Gavin Hattersley cracked a joke as he took the stage to kick
things off, welcoming the crowd of 3,000 to MillerCoors'
"CORNvention." It was one of many early morning wisecracks from
Gavin. You could say he had a little spring in his step.
He wasn't the only one, the majority of people up on the big screen
at MCDC seemed a little charged up.
It was quite a contrast from the last time we saw MillerCoors brass
up on stage – that was their abbreviated distributor meeting during
NBWA in San Diego late last year. What explains the difference?
Besides a new year and new CMO, Michelle St. Jacques, the only big
event we can point to between now and then is CornGate.
Indeed, Gavin sent his thanks to A-B. "Anheuser-Busch galvanized
all of you and all of our employees across the country," he told the
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crowd.
While the attacks from A-B may have lit a fire in MillerCoors' belly,
Gavin insisted that they "will win in 2019 because of how we are
working together, the actions that we take. Not just because of what
[Anheuser-Busch] did to us."
What are these "actions" that Gavin and company are taking?
There's three big ones the top brass emphasized throughout the
meeting.
1.   Move Faster
2.   Take More Risks
3.   Connect Better with Consumers
Gavin claimed they've executed on all three of these so far in 2019.
"Do we have more work to do? Absolutely we do. Is the war that
ABI started over? Not a chance. But what the past six weeks has
shown, is that we can win when we move faster. We can win when
we take more risks. We can win when we connect better with our
consumers. What the past six weeks has shown, is when we do that,
we can win the war."
THE STAR OF THE SHOW: SAINT ARCHER GOLD
There's plenty to get into from yesterday… the plans for Coors Light
and Miller Lite this year, of course; the forthcoming national ad
campaign for Peroni; the $26 million investment behind their new
FMB play, Cape Line; and some other new interesting innovations
they're currently testing.
But before we dive into all that, let's get into what we believe was
the star of the show: Saint Archer Gold.
Pretty much everyone we spoke to at the conference believes the
brand is a winner.
It was clear the craft light lager, which holds 95 calories and 2.6
carbs, was in hot demand. Distributors made a beeline to the Saint
Archer hut at the start of the brand showcase reception last night,
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as it was going quick during the welcome reception the night
before.
Why do people consider Saint Archer Gold such a great
opportunity? "It's the brand's strong appeal with Michelob Ultra
and craft drinkers," said Tenth & Blake's VP of marketing and sales,
Paul Verdu.
"Many Ultra drinkers have defaulted to [Mich Ultra] because of the
carbs and calories, but now they'll have an option from a craft
brewer who connects more closely to their outlook on life," Paul
said on stage. "Plus, craft drinkers love the idea of a lighter
alternative that lets them stay in the craft segment."
Although it has craft attributes and a calorie/carb count identical to
Mich Ultra, Saint Archer Gold isn't just about moving beer drinkers
from one brand to another, he said. "Our research tells us that onethird of Saint Archer Gold's volume will come from outside of beer."
As you know, the brand is currently limited to four test markets
right now -- Arizona, Austin, Indianapolis and Charlotte -- but
MillerCoors is going big in those four testing grounds, supporting
the brand at a "level equal to a $30 million-dollar national launch,"
Paul said.
They've already "achieved significant distribution" in their "test
markets with major retailers," Paul said. These retailers are taking
on "multiple SKUs," and MillerCoors is "placing it and pricing it
with Mich Ultra," he said, "so we can take them head on." He closed
out saying, "We believe we can own this space and when we see that
play out in the test markets, we’ll move quickly to capitalize."
Much more from MCDC tomorrow.
MILLERCOORS PROMISES "SMART" (AND FREE)
COORS LIGHT TAPS, "POWERED BY BUD LIGHT
NEGATIVITY"
Later this month, bargoers at select accounts in New York,
Philadelphia, Dallas, Omaha and Las Vegas will be the beneficiaries
of the #CornGate saga.
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It's MillerCoors' latest volley, delivered during its Tampa
convention: Smart Coors Light taps, "powered by Bud Light
negativity."
"Each time Bud Light talks about Coors Light on social or broadcast
media, the tap handle illuminates, signaling that each legal-age
patron will get a free Coors Light," the company wrote on its Behind
the Beer blog [clicks.aweber.com].
The promo launches March 22, at the outset of the national college
basketball tournament. (Besides the select cities, "a simplified
version also will be available more broadly," blog promises.)
"When they bring hate, we will literally bring light," said Ryan Reis,
VP of the Coors brand family. "The more Bud Light talks, the more
we refresh."
HOW THE HECK WILL THEY KNOW? According to the blog,
they'll be tracking these mentions in real time.
A-B's senior director of corporate communications, Josh Gold, had
a response.
"Free beer is a good thing. So is talking about the ingredients inside
of beer. We continue to remain focused on transparency because we
know that is what consumers are looking for. Knowing what is and
isn't in your beer – whether you paid for it or not – can only be
good for the beer industry overall."
Until tomorrow,
Harry, Jenn, and Jordan
"I never did give anybody hell. I just told the truth, and they
thought it was hell." - Harry S Truman


---------- Sell Day Calendar ---------Today's Sell Day: 10
Sell days this month: 21
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Sell days this month last year: 22
This month ends on a: Fri.
This month last year ended on a: Fri.
YTD sell days Over/Under: -1
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Exhibit 24
This exhibit consists of an audiovisual file. A copy
of the audiovisual file will be submitted to the
Court via letter as soon as practicable.
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Exhibit 25
This exhibit consists of an audiovisual file. A copy
of the audiovisual file will be submitted to the
Court via letter as soon as practicable.
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Bud Light marketing exec: Corn syrup ads a response to
customer feedback
webcache.googleusercontent.com/search

Enlarge
The ad that started the beer industry rift: Bud Light's Super Bowl TV ad.
Anheuser-Busch image

By Patrick Leary – Reporter, Milwaukee Business Journal
Mar 3, 2019, 8:00am CST
Bud Light's advertising has focused on medieval characters for awhile now, but never
before had the Bud Knight or the King and Queen discussed speciﬁc ingredients.
That changed during this year's Super Bowl, when one of Bud Light's spots featured the
King and his court journeying to both the Miller Lite and Coors Light "castles" to deliver a
giant barrel of corn syrup. The message of the ad, called "Special Delivery" was clear: Bud
Light doesn't use corn syrup in its beer, and Miller Lite and Coors Light do, therefore, you
should drink Bud Light.
The ads have drawn considerable backlash from across the beer industry, most notably
from MillerCoors, who have pushed back against the ads for weeks and recently pulled
out of a planned marketing alliance with Bud Light-parent Anheuser-Busch InBev
because of the messaging.
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Related coverage: MillerCoors CEO calls Bud Light corn syrup ad a 'gift'

In the wake of MillerCoors' escalating response to the ads, Andy Goeler, the vice
president of marketing for Bud Light, caught up with the Milwaukee Business Journal to
discuss ingredient transparency and some tough conversations he believes the beer
industry needs to have. Goeler also insisted the backlash won't slow the corn syrup
campaign, which will continue until it reaches "a certain level of saturation."

Enlarge
Bud Light’s Vice President of Marketing Andy Goeler
Anheuser-Busch InBev
What was the strategy behind highlighting corn syrup in the ad?
"It started with our announcement in January, where we were going to be the ﬁrst to put
an ingredient label on our packaging. The whole initiative started with the desire and
intent to be transparent about the ingredients we put into Bud Light.
"If you walk around a grocery store, you'll see ingredient labeling on pretty much every
product category in the store. If you look at beer, quite frankly, we're behind. We haven't
been providing ingredient transparency. That's something that's very important to
today's consumer. As the lead brand, Bud Light, we decided, let's move forward and try
to elevate beer as a category by providing something very important to consumers,
ingredient transparency.
"As we talked to many consumers about beer ingredients, what's in beer, what's not in
beer, we learned that things like no corn syrup, no artiﬁcial ﬂavoring, no preservatives
were as important to many consumers as to what was in the beer, which is why we
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decided, in addition to providing information about what was in our beer, we're also
going to be transparent about what's not in our beer. That started with our Super Bowl
ad."
So you arrived at corn syrup, along with artiﬁcial ﬂavoring and preservatives,
through market testing?
"It was totally based on consumer feedback and consumer insight. Those were three
things that were of interest to enough beer drinkers that we wanted to highlight those
things. They were important to them to know as they were making choices in a beer. It
really was about all three of them, and if you look at our packaging, we put that
information right on our packaging for people to see.
"It's really rooted in being open, transparent and giving consumers the information that
they want when they choose products."
When you're putting together a campaign like this that's going to directly target
your top competitors, how do you balance the desire to work collaboratively to
raise the category as a whole with the necessity to be competitive?
"We wanted to start a conversation about beer ingredients. That was very important for
us. It links back to the approach of us wanting to elevate beer as a category. We wanted
to start a conversation to put some focus on beer ingredients. Sometimes, as the leader,
you have to have some tough conversations. That's what's going on.
"There's more searches for beer ingredients going on right now than we've ever had
before. People are looking, and I think that's a very positive thing for the industry. These
are tough conversations and they've got a back-and-forth. That's what we expect. We will
continue to drive this whole conversation forward because we think it's good for the
industry. So, we're not going to back down."
Has the response to the ads been what you expected? Has anything surprised you?
"It's pretty much what we expected. Like I said, as you lead, you're going to get into these
areas where you've got to have these tough conversations. We expected it. We think, as
we've gone through it, we're very happy. The searches for beer ingredients, like I said
earlier, are at an all-time high, and that we think is a victory for the beer category, as
people are looking into what kind of ingredients are in beers that they choose or don't
choose. That's good. It's right in line with what we expected."
What is the future of the corn syrup ads on television?
"We will continue to run content focusing on ingredient transparency. We'll continue to
run the current content until it starts to reach a certain level of saturation. We think it has
a ways to go. Once it reaches that, like we do all the time, we'll start putting new pieces of
content in. That's an ongoing piece of managing the brand."
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