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IN THE CIRCUIT COURT FOR HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

REX DISTRIBUTING COMPANY, INC., PLAINTIFF 

VERSUS c1v1L ACTION No.ML\D\- lJ-3'3> 

ANHEUSER-BUSCH, LLC; MITCHELL 
BEVERAGE, LLC; MITCHELL REX 
DISTRIBUTING, LLC; MITCHELL 
DISTRIBUTING COMPANY, INC.; and 

D.G. YUENGLING AND SON, 
INCORPORATED d/b/a O.G. 
YUENGLING & SON, INC. 

COMPLAINT 

OF.FENDANTS 

Plaintiff Rex Distributing Company, Inc., through undersigned counsel, files this 

complaint against Defendants Anheuser-Busch, LLC; Mitchell Beverage, LLC; Mitchell Rex 

Distributing, LLC; Mitchell Distributing Company, Inc.; and D.G. Yuengling and Son, 

Incorporated d/b/a D.G. Yuengling & Son, lnc., for the reasons that follow: 

INTRODUCTION 

I. For more than 42 years, Rex Distributing Company, Inc. ("Rex") was South 

Mississippi's Anheuser-Busch beer distributor. In addition to Anheuser-Busch ("AB") brands, 

Rex distributed Yuengling and craft beers. 

2. In 2016, Rex offered to sell its business to the highest and best bidder. The 

highest and best bidder offered $50.5 million. Rex accepted the offer. EXHIBIT 

I 
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3. But AB did not want Rex's business to go to the highest and best bidder. AB 

wanted Rex's business to go to Mitchell Beverage, LLC ("Mitchell") instead. Mitchell had 

recently spumed AB's competitor, D.G. Yuengling & Son, Inc. ("Yuengling"), and AB owed 

Mitchell a favor. 

4. On the eve of Rex's $50.5 million sale, AB abruptly announced that it would 

exercise a little-used contractual right to "match and redirect" the sale to Mitchell. AB promised 

the sale would be on the same tem1s and conditions and at the same price, as required by 

contract. AB thereby forced Rex to sell to Mitchell instead. 

5. The sale, however, was not at the same price. It was $3.1 million less. 

6. AB's match and redirect to Mitchell was an affront to Yuengling. Yuengling 

would not consent to the sale of Rex's Yuengling business to Mitchell. Yuengling instead 

unlawfully tenninated its relationship with Rex pre-sale. A sale that should have been for $50.5 

million was for $47.4 million instead. 

7. Rex lost $3. I million, through no fault of its own. 

8. AB's, Mitchell's, and Yuengling's machinations were willful and malicious, 

designed to benefit each at Rex's expense. 

9. For their acts, recounted in detail, AB, Mitchell, and Yuengling are liable to Rex 

for actual and punitive damages. 

PARTIES 

10. Plaintiff Rex Distributing Company, Inc. ("Rex") is a Mississippi corporation. At 

all relevant times, its principal place of business was in Gulfport, Mississippi. 

11. Defendant Anheuser-Busch, LLC ("AB") is a Missouri limited liability company 

that has been domesticated pursuant to Miss. Code Ann. § 79-4-15.03. It may be served with 
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process through its in-state agent, C.T. Corporation System, at 645 Lakeland Drive East, Suite 

IO I, Flowood, Mississippi 39232. 

12. Defendants Mitchell Beverage, LLC, Mitchell Rex Distributing, LLC, and 

Mitchell Distributing Company, Inc. (collectively, "Mitchell") are two Mississippi limited 

liability companies and one Mississippi corporation, respectively, that operate as a single 

business enterprise or joint venture. They may be served through their agent, John M. Mitchell, 

Jr., at I 00 49th Avenue, Meridian, Mississippi 39307. 

13. Defendant D.G. Yuengling and Son, Incorporated ("Yuengling") is a 

Pennsylvania corporation. It is the sole owner of D.G. Yuengling & Son, Inc., the Pennsylvania 

fictitious entity through which it does business and which has been domesticated pursuant to 

Miss. Code Ann. § 79-4-15.03. Yuengling may be served with process through its in-state agent, 

C.T. Corporation System, at 645 Lakeland Drive East, Suite 10 I, Flowood, Mississippi 39232. 

,JURISDICTION 

14. This Court has original jurisdiction over this action pursuant to Miss. Code. Ann. 

§ 9-7-81 because Rex's claims arise under contract and law. 

J 5. This Court has personal jurisdiction over nonresidents AB and Yuengling 

pursuant to Miss. Code. Ann. § 13-3-57 because each made "a contract with a resident of this 

state to be performed in whole or in part by any party in this state." 

VENUE 

16. Venue is proper in this Court pursuant to Miss. Code. Ann.§ 11-11-3. At all 

relevant times, Rex was headquartered in Gulfport, Mississippi. The First Judicial District of 

Harrison County is the district "where a substantial alleged act or omission occurred or where a 

substantial event that caused the injury occurred." 

3 
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17. Venue is also proper in this Court pursuant to Miss. Code. Ann. § 67-7-2 I (5). 

Rex alleges AB and Yuengling violated Mississippi's Beer Industry Fair Dealing Act. An action 

arising under Mississippi's Beer Industry Fair Dealing Act ''shall be filed in a court, state or 

federal, located in Mississippi, which state court is located in, or which federal court has 

jurisdiction and venue of, the county in which the wholesaler maintains its principal place of 

business in this state." 

FACTS 

18. For more than 42 years, Rex was South Mississippi's Anheuser-Busch beer 

distributor. 

I 9. The family-owned company was founded in 1974 and grew under the leadership 

of father and daughter Dan and Ann Magruder. In 2016, the company employed more than I 20 

people and served Hancock, Harrison, and Jackson counties, as well as the cities of Picayune, 

Poplarville, and Lucedale. 

20. The company was instrumental in bringing new beer brands to South Mississippi. 

After Mississippi's beer laws changed in 2012, Rex helped craft brewers-including local 

brewers Chandeleur, Crooked Letter, and Southern Prohibition-place their brands in South 

Mississippi stores. After years of effort, Rex was one of the first distributors to introduce 

Yuengling beer to the State of Mississippi. 

Rex decides to sell, and Adams is the highest bidder. 

21. The Magruders invested a lot in Rex, and Rex had a lot to show for it. When Rex 

announced its intent to sell its business in April 2016, Rex received a number of attractive bids 

from other AB wholesalers. The highest and best bid, for $50.5 million, was from Adams 

Beverages, Inc. ("Adams"). 

Case: 24Cll:17-cv-00033 Document#: 1 

4 

Filed: 02/21/2017 Page 4 of 19 



I 
I 

I 

I 

22. Given all that Rex had accomplished, the decision to sell was bittersweet. But the 

Magruder family knew and respected the Adams family and trusted them to continue Rex's 

business. Also, the Adams family desired to work with Ann Magruder. As part of its offer to 

Rex, in addition to the $50.5 million, Adams offered Ann a salaried position that would ensure 

her continued involvement in the business. 

23. On May 4, 2016, Rex and Adams executed a letter of understanding that 

summarized the terms of the sale. 

24. Rex and Adams next informed AB of the parties' plans. AB could have no 

objection to Rex's sale to Adams: Headquartered in Alabama, Adams' geographic territory was 

separated from Rex's geographic territory by just one county. Adams was an "Anchor 

Wholesaler"-a preferred AB distributor-that had ably worked in new markets in recent years. 

Adams's president also served as AB's Wholesaler Panel's chairman. Adams was a model 

distributor and in a good position to continue Rex's business. 

25. Over the summer, everything proceeded as planned. Adams undertook its due 

diligence of Rex's business and real estate, and Rex prepared its employees for the transition. 

The two families drafted and negotiated an asset purchase agreement in the expectation of 

closing on August 26, 2016. 

26. Rex and Adams did not know that, in fact, behind the scenes AB was working to 

redirect the sale to Mitchell. 

Mitchell wants Rex. 

27. Rex's market was especially attractive to Mitchell. Mitchell was headquartered in 

Meridian, Mississippi, and viewed Rex's geographic territory-which included the Mississippi 

5 
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Gulf Coast's casinos and the Keesler Air Force base-as "a great part of the state." If Mitchell 

bought Rex, Mitchell would control almost half of AB's Mississippi market. 

28. Mitchell always viewed itself as Rex's presumptive buyer. When he first heard 

that Rex intended to sell, Manny Mitchell, Mitchell's CEO, contacted Dan Magruder directly. 

Manny told Dan he "badly" wanted Mitchell to buy Rex; he said the "importance of this to the 

future of our company and our family cannot be overstated." Manny wanted an inside track to 

purchase Rex, but Dan insisted that the process be fair. Manny was disappointed when Dan 

referred him to Rex's broker. 

29. Mitchell did bid for Rex-but its bid, for $49.65 million, was significantly Jess 

than Adams's. Manny Mitchell was livid when he learned that Adams had outbid Mitchell. 

30. Mitchell communicated its displeasure to AB. 

AB owes Mitchell a favor after Mitchell spurns Yuengling. 

31. At the time, AB owed Mitchell a favor. 

., ') 
-'-· For years, beer distributors in Mississippi had solicited Yuengling's business . 

Yuengling is the country's oldest brewer and always had a foothold in New England markets. In 

the past two decades, it has expanded into Southern states. 

33. By 2015, all AB 's Mississippi distributors had completed Yuengling's application 

and due diligence process. According to Yuengling, Mitchell, at the time, was eager: 

Mr. Adam Mitchell, in addition to other representatives of what I will refer to as 
the Mitchell Family of Companies, has been soliciting Yuengling distribution 
rights for years. I personally spoke to Mr. Adam Mitchell on multiple occasions 
and the Mitchell Family of companies eagerly completed the application and due 
diligence process, and continued to solicit Yuengling's appointment of 
distribution rights for territories in the State of Mississippi. 
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34. AB, however, views Yuengling as a threat. Unlike craft brewers, Yuengling 

competes directly with AB's core brands, including Budweiser. When Yuengling enters new 

markets, it diverts sales from AB brands. 

35. 

36. 

As Yuengling's debut in Mississippi grew near. AB grew restless. 

On November 13, 2015, AB summoned the Mississippi distributors to St. Louis 

for a meeting on November 18, 2015. The Mississippi distributors knew AB 's purpose: to talk 

them out of doing business with Yuengling. The group agreed that it was in everyone's interests 

to stick together. Each distributor-including Mitchell-reassured the group that they were 

committed. 

37. During the meeting, AB sought to undennine the group's resolve. It encouraged 

the distributors not to accept Yuegling's business. It promised incentives to the distributors if 

they cooperated. No one in the group volunteered. 

38. After the meeting failed to achieve its purpose, AB grew more desperate. 

39. AB followed up with the Mississippi distributors individually. In a phone call 

with Rex on November 23, 2015, Sanjiv Chhatwal, AB's Regional Vice President of Sales, was 

explicit: take Yuengling's business at your own risk. AB would not reward distributors who 

worked with Yuengling. AB would make things harder on them. 

40. Such tactics are anti-competitive and unlawful. But from AB they were nothing 

new. Indeed, even at the time, the same tactics were the subject of an ongoing investigation of 

AB by the U.S. Department of Justice. Among the Department of Justice's chief allegations: that 

AB engages in "practices and programs that disincentivize distributors from selling and 

promoting the beers of AR I's high-end and other rivals." 

7 
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41. AB's anti-competitive and unlawful tactics notwithstanding, the Mississippi 

distributors mostly stuck together. Rex, for its part, successfully launched its Yuengling brands 

on Super Bowl weekend and, within months, built a business worth $3.1 million. 

42. Only one Mississippi distributor yielded to AB: Mitchell. Mitchell is also the AB 

distributor for Baltimore, Maryland. On information and belief, Mitchell needed help in that 

market. AB offered Mitchell concessions in Mississippi and Maryland if Mitchell did not accept 

Yuengling's business. Mitchell gave in. 

43. In a few months, AB would reward Mitchell for its loyalty. When AB learned 

that Rex would sell its business to Adams, AB quietly began work to redirect the sale to Mitchell 

instead. 

AB redirects Rex's sale to Mitchell. 

44. Throughout the summer, AB pretended to profess its support of Rex's sale to 

Adams. Indeed, on information and belief, on August 19, 2016, Sanjiv Chhatwal reviewed 

Adams· s future marketing plan for Rex. Everything was ready for the August 26, 2016 closing. 

45. But on the morning of Wednesday, August 24, 2016, just two days before 

Friday's closing, David West, AB's Senior Director for Mergers and Acquisitions, called Dan 

Magruder to advise that AB would exercise a little-used contractual right to "match and redirect" 

the sale to someone else. In his call that morning, and again in a follow-up call that evening, 

David assured Dan that Rex would receive the same consideration for the redirected sale. 

46. In a letter delivered via email that day, Bob Tallett, AB's Vice President of 

Business & Wholesaler Development, promised the sale would be on the same terms and 

conditions and at the same price, as required by contract. Tallett's letter did not disclose to 

whom it would redirect the sale, but it was clear that Rex ''will receive the same consideration": 

8 
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As you know, under Paragraph 4(d) of the Anheuser-Busch, Inc. Wholesaler 
Equity Agreement in effect between Rex Distributing Company, Inc. and 
Anheuser-Busch, LLC ("Anheuser Busch), at any time prior to the date on which 
Anheuser-Busch approves or disapproves a proposed transfer of an ownership 
interest in a wholesaler's business, Anheuser-Busch has "the right and option to 
purchase this ownership interest at the price and on the terms and conditions 
applicable" to the proposed ownership change. This letter constitutes notice 
pursuant to Paragraph 4(d) that Anheuser-Busch does hereby exercise its right 
and option to purchase the ownership interests which were proposed to be 
purchased by Adams Beverages of Mississippi, LLC ... at the price and upon the 
terms and conditions applicable to the proposed transfer. 

* * * 

... As a result of this transaction, you will receive the same consideration you 
would have received from the proposed sale. 

(Emphasis added.) In a phone conversation later that week, Bob Tallett assured Dan and Ann 

Magruder that Rex would not lose any money as a result of the redirect. 

4 7. Rex was shocked by AB 's late announcement. It was also disappointed: It had 

looked forward to the sale of its business to Adams, and it had worked tirelessly over the summer 

to close on August 26, 2016, as intended. 

48. News of AB 's announcement quickly spread across the industry. Trade journals 

immediately named Mitchell as the new buyer and pointed to Mitchell's recent spuming of 

Yuengling. From one trade journal: 

Big news out of Mississippi yesterday. Adams Bev scheduled to close deal Friday 
to buy 3.2-mil-case Rex Dist on Mississippi Gulf Coast. At 11th hour, Adams got 
word that this was not to be. AB exercised match and redirect clause in its 
contract. Buyer of Rex will be Mitchell Dist ... 

* * * 

[R]ecall Mitchell the only AB distrib in state that did not take on Yuengling 
brands .... Fate of Yuengling brands in Rex mkt unknown at presstime. 

Lots of moving pieces, but Mitchell would appear to be big winner. 
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49. AB's redirect to Mitchell rewarded Mitchell for its loyalty-and at the same time 

sent a message to Yuengling. More than one trade journal picked up on this anti-competitive 

slant and its relevance to the Department of Justice's investigation. From one trade journal: 

Many also wonder whether AB taking punitive action on Yuengling and/or 
rewarding Mitchell for not taking Yuengling initially. But wouldn't both of those 
rationales potentially run afoul of DoJ consent decree? As AB ceo Joao Castro 
Neves noted in initial letter to dist ribs about decree, "the sale of third party beer 
will not be a factor we may consider" in buy-sell transactions. Could AB really 
not have considered that when making its decision here? In several directions, 
the optics of AB's decision here are challenging. 

From another trade journal: 

Mitchell. you may recall. famously was the only A-B distributor in the state to 
refuse to take Yuengling when it entered Mississippi. Mitchell also bought A-B 
rights in Baltimore, which is by all accounts a tough market ... 

Could this deal be reward for those acts of incredible kindness? 

* * * 

WHAT ABOUT THE FEDS? What will DOJ have to say about this? 

50. Indeed, the Department of Justice had recently proposed a settlement with AB 

that would prohibit AB from disincentivizing sales of rival brands and from exercising match 

and redirect rights to disadvantage them. According to the Department of Justice, the settlement 

would "prevent AB! from using its rights over management or ownership changes to promote 

alignment by selecting new owners because they have demonstrated a willingness not to carry or 

promote rival brands." 

51. While the proposed settlement, because it was not final, was not binding on AB, 

AB nevertheless knew about it and knew it would have expressly prohibited AB 's match and 

redirect in Mississippi. 
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52. Mitchell, for its part, feigned surprise at its good news. But on infonnation and 

belief, Mitchell had already arranged financing for the purchase from Wells Fargo. On 

infonnation and belief, the arrangements were made through a San Francisco office, presumably 

so that no one in the Southeast would know. 

53. On August 30, 2016, AB finally advised Rex in writing that it would redirect the 

sale to Mitchell. Again AB emphasized that the sale would be "at the price and upon the 

terms and conditions" of the sale to Adams. (Emphasis added.) 

54. AB thereby forced Rex to sell to Mitchell. Rex, displeased but ready to close, 

worked with Mitchell to finalize the details. 

Yuengling refuses to transfer its business to Mitchell. 

55. Yuengling meanwhile used the oppo11unity to publicly assail AB. 

56. In a fifteen-page letter to the Department of Justice, Yuengling complained that 

the Department of Justice's proposed settlement was inadequate to address AB's anti

competitive behavior in the marketplace. Yuengling used AB's match and redirect in 

Mississippi as a primaiy example. According to Yuengling, AB's match and redirect rights 

empowered AB "to completely disrupt the market" of third-party brewers like Yuengling. 

57. Relevant here, in its letter to the Department of Justice, Yuengling agreed that the 

value of Rex's Yuengling business, "after a mere nine months of sales," was $3.1 million: 

Appointment of [Yuengling] distribution rights is immediate equity to the 
wholesaler and, in fact, this is demonstrated by the Rex transaction where the 
purchase prices for Yuengling distribution rights, after a mere nine months of 
sales, was valued at $3.1 million. That is the amount of money allocated the 
transaction that Adams was going to pay Rex for Yuengling distribution rights 
and not one dollar of that inures to the benefit of Yuengling. 
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58. Yuengling also acknowledged that state franchise laws-in Mississippi, the Beer 

Industry Fair Dealing Act, Miss. Code. Ann. § 67-7-1 et seq.-prevented Yuengling "from 

simply taking [its] brand elsewhere": 

The State franchise laws complicate the issue and prevent a Third Party Brewer 

from simply taking their brands elsewhere when the "match and redirect" 

decision is made. State law requires brewers to consent to such a transaction 

unless the subsequent wholesaler does not meet material qualifications similar 

to its other wholesalers. 

In other words, Yuengling acknowledged that state law required that it consent to the transfer of 

Yuengling distribution rights to Mitchell, unless Mitchell did not meet material qualifications 

similar to its other distributors. 

59. Mitchell met material qualifications similar to its other distributors. Indeed, only 

months prior, Yuengling had approved Mitchell for Yuengling distribution rights. 

60. Nevertheless, on October 2, 2016, Yuengling advised that it did not consent to the 

sale of Rex's Yuengling business to Mitchell. 

61. On October 13, 2016, Yuengling terminated its relationship with Rex-one day 

before Rex and Mitchell closed. 

Rex loses $3.1 million. 

62. As a result of AB's, Mitchell's, and Yuengling's machinations, a sale that should 

have been for $50.5 million was for $47.4 million instead. 

63. Rex lost $3.1 million, through no fault of Rex. 

12 
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CAUSES OF ACTION 

COUNT I 
AB'S BREACH OF CONTRACT 

64. Rex repeats and realleges the foregoing allegations in paragraphs I through 63 as 

if repeated in full here. 

65. Rex and AB entered a Wholesaler Equity Agreement. The Wholesaler Equity 

Agreement was a valid and binding contract between Rex and AB. The provisions of the 

Wholesaler Equity Agreement govern AB 's exercise of "match and redirect" rights with respect 

to Rex's sale of its business. 

66. Specifically, the Wholesaler Equity Agreement requires that if "[AB] disapproves 

a proposed owner ... and if a sale is eventually completed to a party preferred and designated by 

[AB], then [AB] shall ensure that the selling Wholesaler receives the same price, net of taxes, 

Wholesaler would have received from the disapproved purchaser." (Emphasis added.) 

67. The Wholesaler Equity Agreement gives AB the right and option to purchase 

Rex's ownership interest, but only ''at the price and on the terms and conditions applicable to 

such proposed !transfer I, subject to the following: ... [AB] may assign such right to any third 

party selected by [AB], so long as [AB] ... remains liable to [Rex] for payment of the purchase 

price, if such third party violates its obligation to pay such purchase price to Wholesaler." 

(Emphasis added.) 

68. AB assigned its right to purchase Rex's distributorship to Mitchell, but AB did 

not ensure that Rex received the same price it would have received from Adams. AB breached 

the Wholesaler Equity Agreement. 

69. AB is liable to Rex for all damages caused by its breach of the Wholesaler Equity 

Agreement, including the loss of the full purchase price. 
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COUNT II 
AB'S BAD-FAITH BREACH OF CONTRACT 

70. Rex repeats and realleges the foregoing allegations in paragraphs 1 through 69 as 

if repeated in full here. 

71. AB breached the Wholesaler Equity Agreement in a way that violates standards of 

decency, fairness, and/or reasonableness. 

72. AB is liable to Rex for its bad-faith breach of contract. 

COUNT 111 
AB'S AND MITCHELL'S TORTIOUS INTERFERENCE WITH CONTRACT 

73. Rex repeats and realleges the foregoing allegations in paragraphs I through 72 as 

if repeated in full here. 

74. Rex had a valid and enforceable agreement to sell its distributorship to Adams for 

$50.5 million. 

75. AB and Mitchell interfered with that agreement through an intentional and willful 

scheme to redirect the sale of Rex's business from Adams to Mitchell. 

76. AB and Mitchell were aware that redirecting the sale of Rex's business to 

Mitchell would cause Rex to lose the ability to sell its Yuengling distribution rights, which were 

worth at least $3. l million. 

77. Based on information and belief, the purpose of AB and Mitchell's interference 

was to re·ward Mitchell and marginalize Yuengling-to AB's benefit, at Rex's expense. AB and 

Mitchell's interference prevented Rex from transferring its Yuengling distribution rights to 

another distributor who could distribute Yuengling over Rex's entire territory. AB and Mitchell 

therefore knew that Rex \.Vould be damaged by their actions. 
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78. But for AB and Mitchell's interference, Rex would have consummated its sale to 

Adams and received the full $50.5 million purchase price. AB and Mitchell's interference is the 

proximate cause of Rex's $3.1 million loss . 

79. AB and Mitchell are jointly and severally liable to Rex for all damages caused by 

their tortious interference with Rex's agreement with Adams. 

COUNT IV 

AB'S AND MITCHELL'S CIVIL CONSPIRACY 

80. Rex repeats and realleges the foregoing allegations in paragraphs I through 79 as 

if repeated in full here. 

81. AB and Mitchell conspired to redirect the sale of Rex's business from Adams to 

Mitchell. 

82. Based on information and belief, the purpose of AB and Mitchell's conspiracy 

was to reward Mitchell and marginalize Yuengling-to AB 's benefit, at Rex's expense. AB and 

Mitchell's interference prevented Rex from transferring its Yuengling distribution rights to 

another distributor who could distribute Yuengling over Rex's entire territory. AB and Mitchell 

therefore knew that Rex would be damaged by their actions. 

83. In furtherance of their conspiracy, in addition to many other overt acts, AB 

exercised its match and redirect rights under the Wholesaler Equity Agreement to force Rex to 

sell its business to Mitchell, and Mitchell consummated that transaction. 

84. But for AB and Mitchell's conspiracy, Rex would have consummated its sale to 

Adams and received the full $50.5 million purchase price. AB and Mitchell's conspiracy is the 

proximate cause of Rex's $3.1 million loss. 
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85. AB and Mitchell are jointly and severally liable to Rex for all damages caused by 

their conspiracy. 

COUNT V 
AB'S VIOLATION OF BEER INDUSTRY FAIR DEALING ACT 

86. Rex repeats and realleges the foregoing allegations in paragraphs I through 85 as 

if repeated in full here. 

87. The Mississippi Beer Industry Fair Dealing Act states that a supplier "shall not 

interfere with, prevent or unreasonably delay the transfer of the wholesaler's business, including 

an assignment of wholesaler's rights under the agreement, if the proposed transferee is a 

designated member, or if the transferee other than a designated member meets such 

nondiscriminatory, material and reasonable qualifications and standards." Miss. Code. Ann. § 

67-7-13(2). 

88. Adams was a qualified transferee under§ 67-7-13 because at all material times 

Adams met AB's "nondiscriminatory, material and reasonable qualifications and standards." 

89. AB had no good cause related to "nondiscriminatory, material and reasonable 

qualifications and standards" to refuse to accept the transfer of Rex's business to Adams. AB 's 

refusal to accept the transfer of Rex's business to Adams was in bad faith. 

90. As a result of AB 's violation of§ 67-7-13(2), Rex lost the full purchase price of 

its sales contract with Adams, and incurred damages of at least $3. I million. 

91. AB is liable under§ 67-7-21 (2) for all damages incurred by Rex as a result of its 

violation of§ 67-7-13(2) as well as court costs and reasonable attorneys' fees. 
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COUNT VI 
YUENGLING'S VIOLATION OF BEER INDUSTRY FAIR DEALING ACT 

92. Rex repeats and n:alleges the foregoing allegations in paragraphs I through 91 as 

if repeated in full here. 

93. Mitchell was a qualified transferee under § 67-7-13 because at all material times 

Mitchell met Yuengling's "nondiscriminatory, material and reasonable qualifications and 

standards," 

94. Yuengling had no good cause related to "nondiscriminatory, material and 

reasonable qualifications and standards" to refuse to accept the transfer of Rex's Yuengling 

business to Mitchel], 

95, As a result of Yucngling's violation of§ 67-7-13(2), Rex lost the full purchase 

price of its sales contract with Adams, and incurred damages of at least $3. I million. 

96. Yuengling is liable under§ 67-7-21 (2) for all damages incurred by Rex as a result 

of its violation of§ 67-7-13(2) as well as court costs and reasonable attorneys' fees. 

COUNT VII 
PUNITIVE DAMAGES 

97. Rex repeats and realleges the foregoing allegations in paragraphs I through 96 as 

if repeated in full here. 

98. AB's, Mitchell's, and Yuengling's machinations were willful, designed to benefit 

each at Rex's expense. 

99. AB, Mitchell, and Yuengling each acted maliciously and with reckless disregard 

of Rex's rights. 

Case: 24Cll:17-cv-00033 Document#: 1 
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JURY TRIAL REQUESTED 

I 00. Rex demands a jury trial on all issues triable by a jury. 

DEMAND 

I 01. Based on all of the foregoing, Rex seeks from AB, Mitchell, and Yuengling: 

a. actual damages, including but not limited to the sum of $3.1 million; 

b. punitive damages; 

c. attorneys' fees, pre-judgment interest, and post-judgment interest; 

d. all costs of this action; and 

e. all other legal and equitable relief as may be permitted under Mississippi law. 

Case: 24Cll:17-cv-00033 Document#: 1 
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DATED: February 21. 2017 

Respectfully submitted, 

Alysson L. Mills, MSB #102861 

FISHMAN HAYGOOD, LLP 
Jason W. Burge, pro hac vice.forthcoming 
Alysson L. Mills, MSB #10861 
Molly L. Wells, pro !we vice forthcoming 
201 St. Charles Avenue, Suite 4600 
New Orleans, Louisiana 70170 
504-586-5252 (t) 
504-586-5250 (f) 
jburge@fishmanhaygood.com 
amills@fishmanhaygood.com 
mwel ls@fishmanhaygood.com 

PAGE, MANNINO, PERESICH & 
MCDERMOTT, P.L.L.C 
Nathan L. Prescott, MSB #IO 1288 
Post Office. Box 289 (39533) 
759 Vieux Marche' Mall 
Biloxi, MS 39530 
228-3 7 4-21 00 (t) 
228-432-5539 (t) 
Nathan.Prescott@pmp.org 
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IN THE CIRCUIT COURT FOR HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

REX DISTRIBUTING COMP ANY, INC., 

VERSUS 

ANHEUSER-BUSCH, LLC; MITCHELL 
BEVERAGE, LLC; MITCHELL REX 
DISTRIBUTING, LLC; MITCHELL 
DISTRIBUTING COMPANY, INC.; and 
D.G. YUENGLING AND SON, 
INCORPORATED d/b/a/ D.G. 
YUENGLING & SON, INC. 

PLAINTIFF 

CIVIL ACTION NO. 24Cll:17-cv-00033 

DEFENDANTS 

ANHEUSER-BUSCH, LLC'S MOTION TO DISMISS 

Pursuant to Mississippi Rule of Civil Procedure 12(b)(6), all six claims filed by Rex1 

against AB should be dismissed for failure to state a claim upon which relief can be granted. 

1. As an AB wholesaler, Rex's distribution of AB products was governed by a 

written contract- the Amended and Restated Anheuser-Busch, Inc. Wholesaler Equity 

Agreement ("Equity Agreement"). A copy of the Equity Agreement is attached to this Motion as 

Exhibit A. 

2. If Rex decided to sell its business, the Equity Agreement required Rex to obtain 

AB' s approval and granted AB the right to purchase Rex "at the price and on the terms and 

conditions applicable" to the proposed sale, and to assign that right to a third party. In its 

complaint, Rex refers to this as AB's "contractual right to 'match and redirect' the sale to 

someone else." 

1 Plaintiff Rex Distributing Company, Inc. is referred to herein as "Rex." The defendants are referred to as follows: 
Anheuser-Busch, LLC ("AB"); D.G. Yuengling and Son, Inc. ("Yuengling"); Mitchell Beverage, LLC ("Mitchell"). 
Adams Beverages, Inc. is referred to as "Adams." #A-~~--

EXHIBIT 

Case: 24Cl1:17-cv-00033 Document#: 20 Filed: 03/27/2017 Page 1 of 6 
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3. Rex entered into an Asset Purchase Agreement ("AP A") with Adams to sell its 

AB wholesalership and rights to distribute other brands of beer, including Yuengling. Excerpts 

of the AP A are attached to this Motion as Exhibit B. 

4. As alleged in the Complaint, AB exercised a valid contractual right pursuant to its 

Equity Agreement with Rex to match and reassign the proposed sale to Mitchell (an AB 

wholesaler in Mississippi) "at the price and on the terms and conditions" set forth in the AP A. 

5. Mitchell was prepared to pay the full purchase price. However, the day before 

Rex and Mitchell were to close, Yuengling terminated Rex. As a result, Rex could not transfer 

the Yuengling distribution rights. Pursuant to the express terms of the AP A, the $3 .1 million for 

the Yuengling rights was deducted from the purchase price. According to the Complaint, Rex 

and Mitchell then completed the transaction and Mitchell acquired Rex's business for $47.4 

million. (Compl. i-[6.) Rex is out the $3.1 million that Mitchell would have paid for the 

Yuengling rights. 

6. The culprit here is Yuengling, who, as alleged in the Complaint, "unlawfully 

terminated its relationship with Rex pre-sale." 

7. On a motion to dismiss for failure to state a claim, "the court may certainly 

consider the contents of the complaint, the documents attached to the complaint, and the 

documents that are referred to in the complaint if they are central to the plaintiffs claim, even 

though they are not attached to the complaint." Breeden v. Buchanan, 164 So. 3d 1057, 1068 

(Miss. Ct. App. 2015). Both the Equity Agreement between Rex and AB and the Asset Purchase 

Agreement between Rex and Adams that was assumed by Mitchell are referenced repeatedly in 

the Complaint and are central to Rex's claims. 

-2-
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8. The relationship between Rex and AB was governed by the Equity Agreement. 

Rex admits that AB had a "contractual right to 'match and redirect' the sale to Mitchell," but 

alleges that AB breached Paragraph 4(d) of the Equity Agreement, which required that AB's 

reassignment be "at the price and on the terms and conditions applicable to" the proposed 

transfer from Rex to Adams. Rex does not identify any "term" or "condition" of the AP A that 

Mitchell did not meet. 

9. That is because all of the "terms and conditions" applicable to the proposed 

transfer to Adams were complied with in the transfer to Mitchell. In fact, the Complaint does not 

allege that Mitchell breached the AP A. The AP A expressly provided that if Yuengling 

disapproved the transaction, the price would be reduced by the $3 .1 million value assigned to the 

Yuengling rights. When Yuengling did not provide its consent and terminated Rex, Rex and 

Mitchell adhered to the terms and conditions of the APA and the price was reduced accordingly. 

Thus, there is no basis for a breach of contract claim against AB. 

10. The bad-faith breach of contract claim should be dismissed for the same reasons 

as Count I. As repeatedly alleged in the Complaint, AB exercised a "contractual right." It is 

well-settled that AB "could not have acted in bad faith when [it] exercised a contractual right." 

Limbert v. Miss. Univ. for Women Alumnae Ass 'n, 998 So. 2d 993, 999 (Miss. 2008). The 

allegation that Yuengling "unlawfully terminated" Rex cannot serve as the basis for a bad-faith 

claim against AB. Rex's claim is against Yuengling . 

11. AB is not liable for tortious interference because there was no breach of the AP A. 

Yuengling's consent was a condition precedent to the transfer of the Yuengling distribution 

rights. Because Yuengling's approval was never given and the condition precedent was not 

satisfied, there can be no action for tortious interference related to the proposed transfer of the 

-3-
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Yuengling brands. R.A., Inc. v. Anheuser-Busch, Inc., 556 N.W.2d 567, 570 (Minn. Ct. App. 

1996). Moreover, as a matter of law, AB could not tortiously interfere with the APA between 

Rex and Adams because it was expressly conditioned on AB's approval. AB cannot be liable for 

tortious interference because it was not an "outsider" or "disinterested third party" to the AP A. 

See Genet Co. v. Anheuser-Busch, Inc., 498 So. 2d 683,684 (Fla. Dist. Ct. App. 1986); Barna 

Budweiser of Montgomery, Inc. v. Anheuser-Busch, Inc., 611 So. 2d 238,247 (Ala. 1992). 

Finally, Rex does not and cannot adequately allege that AB acted with malice where the 

Complaint itself establishes that AB acted pursuant to a "contractual right." 

12. The exercise of a contractual right cannot form the basis for a conspiracy claim 

under Mississippi law. See, e.g., Shaw v. Burchfield, 481 So. 2d 247,255 (Miss. 1985) ("There 

is no actionable conspiracy, however, where all that is shown is the exercise in a lawful manner 

of a right to terminate a contract."). AB exercised its rights under the Equity Agreement, and 

Rex has not adequately alleged other than in conclusory form that AB had an unlawful purpose. 

13. Mississippi's Beer Industry Fair Dealing Act ("BIFDA") provides that a "supplier 

shall not interfere with, prevent or unreasonably delay the transfer of the wholesaler's business." 

Miss. Code Ann.§ 67-7-13(2). Rex does not allege that AB delayed the transfer of its business, 

nor does it allege that AB prevented the sale. Rex sold its business to Mitchell pursuant to the 

same terms and conditions that it negotiated with Adams. Rex's claims arise from Yuengling's 

decision to disapprove the sale to Mitchell and then terminate Rex's rights to distribute 

Yuengling. It would hardly be "fair" to require AB to compensate Rex for the value of its 

Yuengling distribution rights when it was Yuengling who terminated those rights and transferred 

them to another wholesaler. 

-4-
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14. "Punitive damages are not an independent cause of action, they are a remedy." 

Cole v. Chevron USA, Inc., 554 F. Supp. 2d 655, 674 (S.D. Miss. 2007) (citing Kaplan v. Harco 

Nat. Ins. Co., 716 So. 2d 673, 680 (Miss. Ct. App. 1998)). As all of Rex's claims against AB 

should be dismissed, so should its request for punitive damages. Moreover, punitive damages 

are only available where the defendant acts with "actual malice, gross negligence ... , or 

committed actual fraud." Miss. Code Ann.§ 11-l-65(1)(a). Rex does not allege that AB acted 

with gross negligence or committed fraud, and its conclusory allegations of malice are 

insufficient to state an entitlement to punitive damages, particularly when AB did nothing more 

than exercise a valid contractual right. 

Accordingly, for these reasons as well as the reasons explained in AB' s separate 

Memorandum, AB respectfully requests that the Court dismiss all of Rex's claims against AB 

(Counts I-V, VII). 

Respectfully submitted, this 27th day of March, 2017. 

Respectfully submitted, 

ANHEUSER-BUSCH, LLC, Defendant 

Is James G. Wyly, III 
James G. Wyly, III (MS Bar No. 7415) 
Kyle S. Moran (MS Bar No. 10724) 
PHELPS DUNBAR LLP 

NorthCourt One- Suite 300 
2304 19th Street 
Gulfport, Mississippi 39503 
Phone: (228) 679-1130 
Fax: (228) 679-1130 
jim.wyly@phelps.com 
kyle.moran@phelps.com 

Attorneys for Anheuser-Busch, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 27th day of March, 2017, I electronically filed the foregoing 

with the Clerk of the Court using the MEC filing system, which sent notification of such filing to 

the following counsel of record: 

Alysson L. Mills 
Fishman Haygood, LLP 
201 St. Charles A venue, Suite 4600 
New Orleans, LA 70171 
Counsel for Anheuser-Busch, LLC 

Na than L. Prescott 
Page Mannino Peresich & McDermott 
759 Howard Avenue 
Biloxi, MS 39530-4305 
Counsel for Rex Distributing Company, Inc. 

Isl James G. Wyly. III 
JAMES G. WYLY, III 
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Exhibit A 

Amended and Restated Anheuser-Busch, Inc. 
Wholesaler Equity Agreement 
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Amended and Restated Anheuser-Busch, Inc. 
Wholesaler Equity Agreement 

Commencing on the date on the signature page on which Anheuser-Busch, 
Incorporated ("Anheuser-Busch") executes this amended and restated agreement 
(the "Agreement"}, Anheuser-Busch agrees to sell and the undersigned Wholesaler 
("Wholesaler") agrees to buy such malt beverage products as are listed on the 
Wholesaler Information Sheet, Exhibit I hereto (such malt beverage products being 
herein referred to as "Products"), pursuant to the following terms and conditions: 

1. TERRITORY 

(a) Anheuser-Busch and Wholesaler recognize and agree that it is essential to their 
mutual objectives under this Agreement that Wholesaler at all times maintain the 
financial and competitive capabilities necessary to achieve efficient and effective dis
tribution of Anheuser-Busch Products in Wholesaler's sales area and to assure con
tinued protection of the high quality and integrity of Anheuser-Busch Products. In 
order to: 

(i) enable Anheuser-Busch and Wholesaler to more effectively compete with the 
products of other brewers in Wholesaler's sales area; 

(ii) assure that the quality and integrity of Anheuser-Busch Products are con
stantly maintained recognizing that such Products are perishable, that it is vital
ly important that over-age Products not be permitted to reach consumers and 
that such Products must at all times be handled properly; 

(iii) induce and enable Wholesaler to make such investments in its operation 
and facilities as may be necessary or appropriate to maintain and enhance effi
ciency and effectiveness in Wholesaler's overall marketing efforts; 

(iv) induce and enable Wholesaler to engage in marketing, advertising and pro
motional efforts in Wholesaler's sales area, provide full customer services, 
achieve maximum representation of all Anheuser-Busch Products in all licensed 
accounts in Wholesaler's sales area and actively promote and aggressively mar
ket the full range of Anheuser-Busch Products which are the subject of this 
Agreement; 

(v) assure that Wholesaler develops and maintains adequate and effective local 
community relations and exercises full responsibility to the community in its 
operations; 

(vi) foster, promote and maintain an efficient, viable and financially sound sys
tem of distribution of Anheuser-Busch Products to the benefit of Anheuser
Busch, its wholesalers and all purchasers of the Products; and 

(vii) facilitate and enable compliance by Wholesaler with the Operating, Sales 
and Merchandising Standards set forth in Exhibit 9, 
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Anheuser-Busch and Wholesaler agree as follows: 

Anheuser-Busch hereby appoints Wholesaler as the wholesale distributor of, and 
grants to Wholesaler the right to sell, the Products in the territory described in 
Exhibit 2 ("Territory") and agrees that it will not appoint another wholesaler for the 
Products sold by Wholesaler in the Territory. As used herein, the term "Wholesaler" 
shall not include any person or entity who is engaged exclusively in the sale of the 
Products for consumption outside the United States. 

(b) Wholesaler hereby accepts said appointment and in return agrees to maximize 
sales of the Products in the Territory. In order to maximize such sales: 

(i) Wholesaler shall provide the resources necessary for the marketing, promo
tion and servicing of the Products at all retail accounts within the Territory. 

(ii) Wholesaler agrees that its primary effort will be to sell the Products, that it 
will devote greater effort to the Products than it devotes to any other products 
or services now or hereafter sold or distributed by Wholesaler, and that the 
efforts and resources devoted by Wholesaler to the sale of the Products will have 
priority over all other products and services sold or distributed by Wholesaler. 
However, nothing in this Agreement shall prohibit Wholesaler from distributing 
such other products or services. 

(iii) Wholesaler shall not engage in any activities that disparage the Products or 
their marketing. 

(iv) Wholesaler agrees to comply at all times with Exhibit 9 to this Agreement, 
as subsequently modified from time to time by Anheuser-Busch upon reasonable 
notice to Wholesaler, none of which modifications shall constitute an amend
ment to this Agreement. Except as required by state law, such Exhibit 9, as 
modified from time to time by Anheuser-Busch, shall be identical for all whole
sale distributors of the Products in the United States. 

(v) Wholesaler agrees that it will not sell Products directly or indirectly to cus
tomers located outside the Territory; provided, however, that Wholesaler may, 
subject to the approval of Anheuser-Busch, sell Products to customers located 
in another wholesaler's territory if that wholesaler is unable for any reason to 
service its territory. Any breach of the provisions of the immediately preceding 
sentence shall give Anheuser-Busch the right to terminate this Agreement 
immediately in accordance with the provisions of paragraph 6 hereunder. 
Nothing contained herein shall prevent Wholesaler from selling Products to 
another duly authorized Anheuser-Busch wholesaler for the purpose of elimi
nating product shortages or inventory imbalances. 
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(c) If any of the provisions of subparagraph (b)(v) above are or shall be prohibited 
under any lawful statute or regulation of any state, such provisions of subparagraph 
(b){v) shall not apply in such state and, in lieu thereof, Wholesaler agrees that it shall 
be primarily responsible for servicing retail accounts in the Territory with the 
Products and that it shall concentrate its efforts in the Territory as its primary mar
keting area. 

2. MANAGER OF WHOLESALER'S BUSINESS 

(a) Malt beverages are unique products sold at retail establishments for consump
tion off-premise and on-premise. Wholesaler relies upon Anheuser-Busch for the 
production of quality Products, for support in consumer advertising of such 
Products, and for the counsel and advice of Anheuser-Busch's field personnel in 
support of Wholesaler's efforts to achieve maximum market representation of 
Anheuser-Busch Products in Wholesaler's Territory. The sale of malt beverages 
requires highly personalized promotion and sales service efforts. Anheuser-Busch 
relies upon the personal efforts and capabilities of the manager of Wholesaler's 
operation to aggressively promote, sell and service Anheuser-Busch's Products. 
(The business of selling malt beverages at wholesale has generally proved to be 
more successful when the manager of such business has an ownership interest.) The 
parties therefore agree that this is a personal service contract and is entered into by 
Anheuser-Busch with Wholesaler in consideration of the approval by Anheuser
Busch of the person identified on the Wholesaler Information Sheet, Exhibit 1 here
to, as Manager of Wholesaler's business and in reliance by Anheuser-Busch on 
Wholesaler's representations as to that person's qualifications. 

(b) To ensure that Manager has the incentives and authority necessary to provide 
the services described in subparagraph 2(a) above, Wholesaler shall grant to 
Manager day-to-day operating control over the business of Wholesaler, which shall 
include, without limitation, control by Manager of promoting, marketing, pricing, 
selling, advertising, merchandising, delivering and servicing the Products; hiring and 
termination of all other employees of Wholesaler with any responsibility for any of 
the foregoing activities; managing the business on a day-to-day basis; and making 
capital expenditures by the Wholesaler, subject to reasonable annual budget limits 
established by Wholesaler. Wholesaler shall require Manager to live in and be a res
ident of the Territory or the media coverage area in which the Territory is located, 
as such media coverage area is determined by Anheuser-Busch. Wholesaler shall 
further require Manager to own at all times at least twenty-five percent (25%) of the 
equity of Wholesaler or such lesser percentage as Anheuser-Busch may determine 
in its sole discretion, such determination to be binding on Anheuser-Busch for at 
least eight (8) years, and subject to the following: 
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(i) If the individual who assumes the position of Manager does not at the time 
of assuming such position own at least twenty-five percent (25%) of the equity 
of Wholesaler, then subject to terms and conditions specifically approved by 
Anheuser-Busch's Vice President-Sales, Wholesaler may satisfy this ownership 
requirement by selling or assigning to the Manager a minimum of ten percent 
(10%) of the equity of Wholesaler, and granting to the Manager an option to 
acquire additional equity, so that within eight (8) years after the Manager 
assumes this position, Manager owns at least twenty-five percent (25%) of the 
equity of Wholesaler or such lesser percentage as Anheuser-Busch may have 
determined, as provided above. This purchase option of Manager for up to fif
teen percent (15%) of such equity must be approved by Anheuser-Busch in its 
reasonable judgment, subject to such factors as it deems appropriate for such 
approval, including, but not limited to, the financial and other terms of any relat
ed sale of equity to Manager, whether Manager's ability to exercise the option 
is realistic, timely and achievable, and the factors referred to in paragraph 4 
below. However, Anheuser-Busch will not withhold such approval solely 
because such option may be subject to a call by Wholesaler or other owners of 
Wholesaler. 

(ii) In lieu of a purchase option for up to an additional fifteen percent (15%) of the 
equity of Wholesaler, as described in subsection (i) above, one or more owners in 
the alternative may provide for a transfer to Manager on the death of such owner 
or owners of sufficient additional equity so that Manager would then own at least 
twenty five percent (25%) of Wholesaler or such lesser percentage as Anheuser
Busch may have determined, as provided above; provided, that (A} such owner or 
owners of Wholesaler have delivered evidence of their commibnent to make such 
transfer as may have been requested by Anheuser-Busch, (B} Anheuser-Busch 
shall have approved of the terms of such transfer in accordance with paragraph 4 
below, and (C) such owner or owners have further agreed to immediately notify 
Anheuser-Busch if they withdraw or change any such commitment. 

(iii) If the owners of Wholesaler have a family member who is not currently qual
ified to be Manager, but Wholesaler and Anheuser-Busch reasonably believe 
such family member may become qualified within five (5) years, then notwith
standing the foregoing ownership requirement for the Manager, any non-fami
ly person who serves as Manager for the interim until such family member 
becomes Manager shall not be required to have a direct ownership interest in 
Wholesaler, so long as such interim Manager receives stock appreciation rights, 
phantom stock or other similar incentives providing such Manager with benefits 
similar to those of direct ownership of 25% of the business of Wholesaler and 
so long as Anheuser-Busch and Wholesaler continue to believe such family 
member will become qualified to be Manager; provided that Anheuser-Busch 
has approved the terms of such rights, phantom stock or other incentives. As 
used in this Agreement, a "family member" shall mean a spouse, brother, sister, 
son, daughter, parent, grandchild, son or daughter in law, brother or sister in 
law or niece or nephew. 
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(c) Wholesaler shall have until September 1, 1998 to comply with the provisions of 
paragraph 2(b) above. If Wholesaler is not in compliance with paragraph 2(b) above 
on September 1, 1998, Anheuser-Busch may terminate this Agreement upon nine
ty (90) days written notice. Before the date specified in such written notice, 
Wholesaler may sell his business subject to the approval and other rights of 
Anheuser-Busch contained in paragraph 4. 

(d) If, at any time after September 1, 1998, Wholesaler is not in compliance with 
the provisions of paragraph 2(b) above due to "cessation of employment" of 
Manager as that term is used in paragraph 3(g}, then Wholesaler shall have a peri
od of three hundred sixty (360) days to comply with such paragraph. If Wholesaler 
is not in compliance with the provisions of paragraph 2(b) after such period, 
Anheuser-Busch may terminate this agreement upon ninety (90) days written 
notice. Before the date specified in such written notice, Wholesaler may sell his busi
ness subject to the approval and other rights of Anheuser-Busch contained in para
graph 4. 

(e) Anheuser-Busch shall have the right, for good cause, to withdraw its approval 
of the Manager by notifying Wholesaler of deficiencies in Manager's performance. 
Wholesaler shall have ninety (90) days in which to cure such deficiencies in 
Manager's performance to the satisfaction of Anheuser-Busch's Vice President
Marketing, and if such deficiencies are not cured, approval of this Manager by 
Anheuser-Busch shall be deemed to be withdrawn. Furthermore, nothing contained 
in this Agreement shall be interpreted as giving to Manager any right to be retained 
in Wholesaler's employ or as interfering with or limiting the right of Wholesaler at 
any time in its sole discretion (without obtaining the approval of Anheuser-Busch) 
to terminate the employment of Manager or to change Manager's duties so that he 
is no longer managing the business. However, any such action by Wholesaler or any 
withdrawal of approval by Anheuser-Busch of Manager shall constitute "cessation 
of employment" of Manager as that term is used in subparagraph 3(g) of this 
Agreement and shall impose on Wholesaler the obligation to follow the procedures 
set forth in paragraph 3 with respect to the designation of a Successor-Manager. 

(f) Anheuser-Busch prefers that the Manager and the owner of Wholesaler be the 
same person, or if there is more than one owner, that the Manager have voting con
trol over the Wholesaler, as defined below. If this Manager is neither the sole owner 
nor the owner with voting control over Wholesaler, then one owner shall have vot
ing control and shall perform the following duties to ensure the proper operation of 
Wholesaler: 

(i) Supervise performance of all duties by the Manager under this Agreement 
and be knowledgeable about the business and the market of Wholesaler. 

(ii) Have a productive working relationship with the Manager and be sufficient
ly available to Manager so that such owner can and does respond within a rea
sonable period of time for any management decisions that are subject to such 
owner's approval. 
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(iii) Be available to meet with Anheuser-Busch representatives on reasonable 
notice at any reasonable location selected by Anheuser-Busch and attend 
national and regional sales meetings. 

(iv) Maintain continuity in staffing the Manager position. If individual turnover 
in the position of Manager is excessive in Anheuser-Busch's reasonable judg
ment, such turnover may constitute a deficiency in both the operation of 
Wholesaler's business and its performance of this Agreement, unless such 
excessive turnover is attributable to withdrawal of the approval of the Manager 
or Managers by Anheuser-Busch. 

Any Wholesaler that does not have one owner with voting control shall comply with 
such requirement no later than September 1, 1998. As used herein, "voting con
trol" shall mean the sole owner or if more than one owner, the majority owner or 
other single person who holds a combination of ownership interests (including but 
not limited to a voting trust or other agreement that has been approved by 
Anheuser-Busch in accordance with paragraph 4 below) which in legal or practical 
effect, in the reasonable judgment of Anheuser-Busch, empowers that person to 
determine the policies under which Wholesaler's business will be operated. 

3. DESIGNATION OF SUCCESSOR-MANAGER 

It is important to both Wholesaler and Anheuser-Busch that at such time as 
Manager becomes unable to or ceases to manage Wholesaler's business, there be a 
person available to assume the management of Wholesaler's business. ln order to 
plan for such a contingency and to provide for continuity in the on-going manage
ment of Wholesaler's business involving the sale of Anheuser-Busch's Products, the 
parties agree to be governed, by the following procedures: 

(a) On the Wholesaler Information Sheet, which is attached hereto as Exhibit I, 
Wholesaler has designated a Successor-Manager who, in Wholesaler's judgment, 
would be capable of managing Wholesaler's business at such time as Manager 
becomes unable or ceases to do so. Wholesaler may request a waiver of this require
ment by submitting a statement to Anheuser-Busch which sets forth the specific rea
sons why such waiver is requested. Anheuser-Busch may, in its sole discretion, grant 
a waiver which shall be valid for a period of not to exceed one ( 1) year. 

(b) If Manager becomes unable or ceases to manage Wholesaler's business, 
Wholesaler shall immediately notify Anheuser-Busch of said fact and the Successor
Manager sha11 immediately become Manager. 
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(c) If Wholesaler at any time withdraws its appointment of the Successor-Manager 
or if for any other reason the Successor-Manager is unable at any time to become 
the Manager, Wholesaler shall immediately notify Anheuser-Busch of said fact and 
appoint a new Successor-Manager in accordance with the procedures set forth in 
Exhibit 3. Wholesaler may in the alternative request a waiver of this requirement in 
accordance with subparagraph 3(a) above. 

(d) If for any reason there shall be no approved Manager of Wholesaler or a 
Successor-Manager shall not have been designated and approved within the time 
allotted in the procedures set forth in Exhibit 3, Wholesaler shall nevertheless be 
given an additional 90 days {commencing with the expiration of the 90-day period 
specified in paragraph 2 of Exhibit 3), to sell its business as a going concern accord
ing to the procedures and limitations set forth in paragraph 4 of this Agreement. 
(In a situation in which unusual and extenuating circumstances are present, the 90-
day period allowed for selling the wholesalership may be extended by mutual writ
ten agreement of both parties.) In the event, however, that Wholesaler is either 
unwilling or unable to effect a sale of its business as a going concern within the time 
allotted, this Agreement shall automatically terminate and Anheuser-Busch shall pay 
Wholesaler an amount (which shall be in addition to any amounts payable for inven
tory and other tangible assets under paragraph 7), determined by multiplying by 
two, the Wholesaler's pre-tax net income attributable to the sale of Anheuser-Busch 
Products for Wholesaler's most recently completed fiscal year preceding the year in 
which the termination occurs. The term "pre-tax net income" shall have the mean
ing set forth in paragraph 5 of this Agreement. 

(e) Even though a Successor-Manager shall have been approved by Anheuser
Busch, until such time as the Manager becomes unable or ceases to manage 
Wholesaler's business, the parties shall have the following rights: 

(i) Wholesaler shall have the right to revoke its designation of the Successor
Manager by giving notice to Anheuser-Busch of such revocation, and to submit 
a new Successor-Manager Application to Anheuser-Busch. 

(ii) Anheuser-Busch shall have the right, for good cause, to withdraw its 
approval of the Successor-Manager by giving notice to Wholesaler . 

In view of the rights herein reserved (to Wholesaler to revoke the designation of a 
Successor-Manager and to Anheuser-Busch to withdraw its approval of a Successor
Manager) Wholesaler agrees not to enter into any agreement, written or oral, with 
a person who has been designated as a Successor-Manager which would give rise 
to any purported right in such person to become the Manager. 

(f) In the event Wholesaler requests and Anheuser-Busch grants a waiver of the 
requirement that Wholesaler have a Successor-Manager, the parties shall have the 
following rights: 
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(i) Wholesaler shall have the right to submit a Successor-Manager Application 
to Anheuser-Busch. The waiver shall automatically be withdrawn upon receipt 
and approval by Anheuser-Busch of any such designation. 

(ii) Anheuser-Busch shall have the right at any time, for good cause, to with
draw any such waiver, in which case Wholesaler shall be required to designate 
a Successor-Manager. 

(g) Whenever reference is made in this Agreement to the Manager being "unable 
to manage Wholesaler's business," it is agreed that such inability may arise from any 
cause including death, retirement, cessation of employment with Wholesaler, or 
physical or mental incapacity other than temporary incapacity, or withdrawal of the 
approval of the Manager by Anheuser-Busch. 

(h) It is agreed that the choosing of a Manager for Wholesaler's business shall be 
the responsibility and prerogative of Wholesaler in conducting its independent busi
ness and that the rights given to Anheuser-Busch to approve the designation of a 
Successor-Manager and to withdraw its approval of either the Manager or 
Successor-Manager are given solely to enable Anheuser-Busch to pass upon the 
qualifications and competence of the individuals who are chosen by Wholesaler to 
be the Manager and the future Manager of Wholesaler's business and who will 
therefore be responsible for promoting and selling the Products of Anheuser-Busch. 
Anheuser-Busch agrees that it wilt not use these rights in such a way as to usurp the 
right of Wholesaler to choose its own Manager. 

4. OWNERSHIP OF WHOLESALER 

Although this is a personal service agreement and the participation of Manager is 
vital to both parties, the ownership of Wholesaler is also important because it is the 
owner or owners who have the right to establish basic policies and have the respon
sibility of providing financing, personnel, equipment and facilities for the effective 
operation of the business. Moreover, Anheuser-Busch has always looked to the 
owner (even though he may not be the Manager) of a wholesalership to maintain an 
active interest in the business, to be knowledgeable at all times of the operation and 
to regularly supervise the work of the Manager. Therefore, because the participation 
of the owner(s) could also have a significant effect on the sale of Anheuser-Busch 
Products and the performance of this Agreement, the parties agree as follows: 
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(a) Unless Wholesaler shall have followed the procedures set forth in subparagraphs 
(b) and (c) below, this Agreement shall immediately terminate pursuant to the terms 
of paragraph 6 whenever there is a change of ownership in Wholesaler's business. 
As used herein, a "change of ownership" shall mean any sale, transfer or other dis
position of (i) any of the stock of Wholesaler, if Wholesaler is a corporation; (ii) any 
interest in Wholesaler's business, if Wholesaler is not incorporated; (iii) any of the 
stock of any corporation which either owns 51 percent or more of Wholesaler's 
stock or otherwise has voting control (as defined in subparagraph 2(f) above) of 
Wholesaler, if Wholesaler is a corporation; (iv) any interest in any entity which either 
owns a majority interest in Wholesaler or has voting control of Wholesaler, if 
Wholesaler is not incorporated; or (v) all or a portion of the Territory granted to 
Wholesaler in paragraph 1 above. In addition, a change of ownership shall also 
mean any change in the form of business entity being utilized by Wholesaler, e.g., 
a change from a sole proprietorship or partnership to a corporation and the entry 
into or change of any agreement transferring any of the powers that determine the 
policies under which Wholesaler's business shall be operated, including but not lim
ited to a shareholder voting trust in the case of a corporation. In the event of a 
change of ownership that has not been approved by Anheuser-Busch, Anheuser
Busch shall send to Wholesaler a notice of termination and upon such termination 
Anheuser-Busch's only obligation to Wholesaler hereunder shall be to purchase 
Wholesaler's inventory as provided in paragraph 7. The execution of so-called Buy
Sell Agreements, i.e., agreements entered into by one or more owners of 
Wholesaler which provide that, under certain circumstances, the interest of one of 
them in the business will be sold to and purchased by one or more of the other own
ers, shall be subject to the approval of Anheuser-Busch as provided herein at the 
time such agreement is entered into by the owners of Wholesaler. Thereafter, 
Anheuser-Busch may withdraw its approval of such Buy-Sell Agreement for good 
cause, and no further change of ownership will be authorized under such Buy-Sell 
Agreement after such approval is withdrawn. The granting of stock options or the 
establishment of a trust to hold stock in Wholesaler's business also shall be subject 
to the approval of Anheuser-Busch at the time such options are granted or such 
trust is formed. Anheuser-Busch again may withdraw its approval of such options 
or trust for good cause anytime thereafter, and no further change of ownership will 
be authorized under such options or trust after such approval is withdrawn. Entering 
into a Buy-Sell Agreement, granting of a stock option, establishing a trust, pledging 
the stock or granting any other encumbrance on the ownership of Wholesaler, or 
performing any action under any of the foregoing instruments, without the prior 
approval of Anheuser-Busch shall cause this Agreement to immediately terminate 
pursuant to the terms of paragraph 6. However, for financing purposes the 
Wholesaler may grant a security interest or other encumbrance on the proceeds of 
the stock or other equity of Wholesaler, and may also grant a security interest or 
other encumbrance on the accounts, inventory, personal property or real property 
of Wholesaler, and no such action shall be considered to be a change of ownership. 
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(b) A change of ownership of Wholesaler's business is a matter of vital concern to 
both Anheuser-Busch and Wholesaler. Anheuser-Busch recognizes Wholesaler's 
desire to obtain the best available price for its business. Wholesaler understands that 
the ability of Anheuser-Busch to successfully market its Products in the Territory is 
dependent upon the financial, marketing and other qualifications of the prospective 
purchaser of Wholesaler's business. The parties acknowledge that these objectives 
are not mutually exclusive and recognizing Wholesaler's desire to obtain the best 
available price for Wholesaler's business from a purchaser who is fully qualified to 
market the Products and fulfill the obligations set forth in this Agreement, they 
agree that the following provisions are necessary and desirable for both Wholesaler 
and Anheuser-Busch: 

(i) If an owner of Wholesaler desires to sell, transfer or otherwise dispose of any 
interest in Wholesaler, then Wholesaler shall notify Anheuser-Busch by submit
ting a Notice of Intent to Sell in the form attached as Exhibit 5 prior to the com
mencement of any negotiations or related discussions with any prospective pur
chaser or other third party; provided, that nothing herein shall prevent 
Wholesaler from discussing a potential sale with its financial and other confi
dential advisors. Furthermore, Wholesaler shall have no duty to notify Anheuser
Busch if Wholesaler receives an unsolicited off er to purchase an interest in 
Wholesaler, unless Wholesaler desires to sell, transfer or otherwise dispose of 
such interest. If a Wholesaler does desire to sell, transfer or otherwise dispose of 
an interest in its business, then Wholesaler and duly authorized representatives of 
Anheuser-Busch shall meet as promptly as possible to discuss the proposed sale 
in a manner consistent with the interests of both parties. Wholesaler shall coop
erate with Anheuser-Busch and provide it with such information as Anheuser
Busch may require in order to extend an offer to purchase such interest in the 
business. If such discussions result in an agreement between Wholesaler and 
Anheuser-Busch, the parties shall promptly effectuate such agreement. 

(ii) If the discussions between Wholesaler and Anheuser-Busch do not result in 
such an agreement within thirty (30) days after receipt by Anheuser-Busch of 
both (A) the notice ref erred to above and (B} any additional information 
Anheuser-Busch may request in order to extend an offer to Wholesaler, 
Wholesaler may dispose of the interest specified in the Notice of Intent to Sell 
to a third party subject to the approval and other rights of Anheuser-Busch as 
described herein. In no event shall Wholesaler or any owner enter into a legal
ly binding oral or written commitment to sell any interest in Wholesaler's busi
ness, until the later of the end of this thirty (30) day period or Wholesaler's rejec
tion of the off er made by Anheuser-Busch to Wholesaler, if any is extended dur
ing such period. 
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(iii) Wholesaler shall request from Anheuser-Busch written approval in advance 
of any proposed transfer of an ownership interest in Wholesaler in accordance 
with the procedures set forth in Exhibit 6. Anheuser-Busch's approval of such 
request shall not be unreasonably withheld, subject to all of the requirements set 
forth in this Agreement. Wholesaler shall, contemporaneously with the submis
sion of the Request for Approval of Proposed Change in Ownership, provide 
Anheuser-Busch with detailed information concerning the proposed transfer 
including all terms, the consideration to be paid and such other information as 
Anheuser-Busch may reasonably require. · 

(iv) In determining whether to approve or disapprove, as the case may be, a 
proposed purchaser of an ownership interest in Wholesaler's business, 
Anheuser-Busch shall be concerned with the qualifications of the proposed pur
chaser to fulfill the obligations of this Agreement and the effects of the resulting 
business combination, including but not limited to, the resulting Territory con
figuration (if the proposed purchaser is already an Anheuser-Busch wholesaler) 
and the potential advantages and disadvantages of market combinations. In 
evaluating the proposed owner's qualifications, Anheuser-Busch may consider 
such factors as it deems appropriate, including but not limited to the following: 

- Whether the proposed owner has the financial capability to purchase the 
Wholesaler or the specified interest in it upon terms which will not jeopardize 
the future operation of the business, and whether under such proposed own
ership, Wholesaler will be able to provide the financial support (including but 
not limited to market spending, capital expenditures and any equity capital
ization or refinancing requirements) necessary for the successful operation of 
the business and to comply with the terms of this Agreement. 

- Whether the proposed owner has the proven business experience to hire and 
maintain a management team to successfully operate the business. Prior 
experience in the beer business is strongly preferred by Anheuser-Busch. If 
an owner would be a first time Anheuser-Busch wholesaler, he or she must 
be willing to participate in a series of training classes in order to be educated 
on Anheuser-Busch business practices. 

- Whether the character of the owner is such as is needed to represent the 
quality of Anheuser-Busch Products in the Territory. 

- Whether the proposed owner is already an Anheuser-Busch wholesaler in a 
different territory and whether sufficient time and attention can be devoted to 
an additional market area, it being recognized that contiguous territories in 
some cases may be more likely to be "manageable" by the same owner than 
are those which are geographically separated. 
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- Whether the proposed owner is already engaged in selling competing brands 
of beer or other products to an extent which would, in the reasonable judg
ment of Anheuser-Busch, interfere with the successful marketing of the 
Products in the Territory. 

(v) If Anheuser-Busch disapproves a proposed owner in Wholesaler's business 
solely because of (A) concern with the resulting Territory configuration or (B) 
market combinations to achieve economies of scale or enhanced sales oppor
tunities, and if a sale is eventually completed to a party preferred and designat
ed by Anheuser-Busch, then Anheuser-Busch shall ensure that the selling 
Wholesaler receives the same price, net of taxes, Wholesaler would have 
received from the disapproved purchaser. 

(c) Anheuser-Busch, upon discovery of a material misrepresentation by any person 
on behalf of Wholesaler in the process of obtaining the approval of Anheuser-Busch 
of a change in the ownership of Wholesaler, may terminate this Agreement upon 
90 days written notice. Before the date specified in such notice of termination, 
Wholesaler may sell his business subject to Anheuser-Busch's approval of the 
prospective purchaser and the other rights of Anheuser-Busch stated in this para
graph 4. 

(d) At any time prior to the date on which Anheuser-Busch approves or disap
proves a proposed transfer of an ownership interest in Wholesaler's business, 
Anheuser-Busch shall have the right and option to purchase this ownership interest 
at the price and on the terms and conditions applicable to such proposed change, 
subject to the following: 

(i) If the purchaser is a member of Wholesaler's family (as defined in subpara
graph 2(b)(iii) above), Anheuser-Busch shall not have the right to purchase such 
ownership interest. 

(ii) Anheuser-Busch shall exercise its rights to purchase such ownership interest 
under this subparagraph 4(d) by notifying Wholesaler in writing. Subject to sub
paragraph 4(d)(iii) below, upon receipt of such notice Wholesaler agrees to 
promptly execute such documents and take such actions as may reasonably be 
required to transfer such ownership as contemplated herein. 
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(iii) If the proposed transfer of ownership is to an owner of Wholesaler at the 
time such change is proposed, or if the proposed change is for less than all of 
the equity of Wholesaler and such proposed transfer is to the Manager or the 
Successor Manager of Wholesaler, then Wholesaler shall have the right to 
rescind the proposed transfer of ownership after Anheuser-Busch has exercised 
its option to purchase this ownership interest in accordance with this subpara
graph 4(d). To exercise such right, Wholesaler must notify Anheuser-Busch in 
writing of its rescission of the proposed transfer of ownership no later than 
seven (7) days after Wholesaler receives written notice from Anheuser-Busch of 
its exercise of the option to purchase such ownership interest in accordance 
with this sub-paragraph 4{d). 

(iv) After notifying Wholesaler that Anheuser-Busch intends to exercise its right 
to purchase such ownership interest of Wholesaler in accordance with this sub
paragraph 4(d), Anheuser-Busch may assign such right to any third party select
ed by Anheuser-Busch, so long as Anheuser-Busch (A) assigns this right to a 
third party legally qualified to purchase and operate the business of Wholesaler 
under the laws of the applicable State, and (B) remains liable to Wholesaler for 
payment of the purchase price, if such third party violates its obligation to pay 
such purchase price to Wholesaler. 

(v) If (A) Anheuser-Busch does not exercise its right to purchase such ownership 
interest within the time permitted under this subparagraph 4(d), and for any rea
son Wholesaler fails to complete such transfer of ownership within sixty (60) 
days after the final date upon which Anheuser-Busch could have exercised such 
right, or (B) Wholesaler rescinds a proposed transfer of ownership in accor
dance with subparagraph 4(d)(iii), then Wholesaler may proceed with any future 
proposed transfer of ownership subject nevertheless to again obtaining the 
approval of Anheuser-Busch to such change as required herein. The procedures 
of this paragraph 4 will be applicable to such proposed change and may be 
repeated as often as necessary. 

(e) If the proposed change in ownership is approved, such approval shall continue 
in effect for a period of 60 days (unless extended by Anheuser-Busch) and thereafter 
be null and void. Wholesaler shall notify Anheuser-Busch of the consummation of 
any such approved transaction within said 60 day period by completing and mail
ing to Anheuser-Busch the Notice of Change in Ownership form attached hereto 
as Exhibit 8, it being the intent of this provision that Anheuser-Busch be informed 
at all times concerning the ownership of Wholesaler. Failure on the part of 
Anheuser-Busch to take action within any of the time frames established in Exhibit 
6 shall automatically constitute approval of the proposed change in ownership. 
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(f) It shall be the sole responsibility of Wholesaler to inform any existing owners of 
Wholesaler and any prospective purchaser of any interest in the wholesalership of all 
of the terms and conditions of the Anheuser-Busch, Inc. Wholesaler Equity 
Agreement and to take whatever action may be prudent to ensure that all successors 
to any interest in the wholesalership are similarly informed. No action taken by 
Anheuser-Busch, and no failure of it to act, under any of the terms of this Agreement 
shall give rise to a claim against Anheuser-Busch by any proposed purchaser. 

(g) The action of individual owners of Wholesaler could have the effect of termi
nating this Agreement under the provisions of this paragraph 4, and it is solely 
Wholesaler's responsibility to notify the owners of Wholesaler of the provisions of 
this paragraph 4. The terms "owners of Wholesaler" or "ownership of Wholesaler" 
wherever used in this Agreement shall mean sole proprietors, stockholders, part
ners, limited and general partners, members of limited liability companies, parent 
corporations, other business entities and any other person, entity or combination 
which has an equity interest in Wholesaler's business. 

(h) Under no circumstances shall Wholesaler or any owner of Wholesaler have the 
right to transfer any ownership interest in the business of Wholesaler if such trans
fer would result in Wholesaler being owned in whole or in part, directly or indirect
ly, by the public. Notwithstanding any other provision of this Agreement, if 
Wholesaler shall become owned, in whole or in part, directly or indirectly by the 
public, Anheuser-Busch shall have the right to terminate this Agreement immedi
ately pursuant to the provisions of paragraph 6. For the purpose of this Agreement, 
ownership "by the public" shall be deemed to include any situation in which any 
securities of Wholesaler, or of a corporation which, directly or indirectly, has an 
ownership interest in the Wholesaler, are traded in the open market, or sold over
the-counter or on any stock exchange. Wholesaler shall take whatever action may 
be required by law, and whatever action otherwise may be prudent, including but 
not limited to, appropriate legends on stock certificates issued, to assure compliance 
with the provisions of this subparagraph. 

(i) Notwithstanding any other provision contained in this paragraph 4, no approval 
of Anheuser-Busch shall be required for any transfer of ownership of Wholesaler at 
his death to a family member (as defined in subparagraph 2(b)(iii) above). If the fam
ily member is less than age 25 or incapacitated, Wholesaler must appoint a 
designee acceptable to Anheuser-Busch who can perform the functions of the 
owner of Wholesaler including but not limited to those described in subparagraph 
2(f) above until such family member reaches age 25 or is no longer incapacitated, 
as the case may be. If as a result of such ownership transfer to a family member, 
Wholesaler is not in compliance with the Manager ownership requirements set forth 
in subparagraph 2(b) above, then Wholesaler shall have-.three hundred and sixty 
(360) days from the time of such death, as provided in subparagraph 2(d), within 
which to comply with such Manager ownership requirements, or such additional 
time as may be agreed to by Anheuser-Busch in its sole discretion, and subject to 
all other provisions of paragraph 2 above. 
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5. DEFICIENCY TERMINATION 

For many years Anheuser-Busch and its wholesalers have successfully used certain 
operating, sales and merchandising methods and observed certain standar:ds which 
have been carefully developed to preserve the integrity and quality image of 
Anheuser-Busch Products and to produce maximum sales for its wholesalers not 
only for the present but also for the future. The parties agree that the use and obser
vance of these methods and standards is of the essence and that failure to use or 
observe one or more of these methods or standards could result in the deterioration 
of Wholesaler's market position even though its current sales may be good. (These 
methods and standards are set forth in detail in Exhibit 9 attached to this 
Agreement.) The mere fact that a wholesaler's current sales record is favorable does 
not necessarily mean that its operation is without deficiencies; conversely, the mere 
fact that a wholesaler's current sales record is unfavorable does not necessarily 
mean that its operation is deficient. Wholesaler agrees to adhere to the Operating, 
Sales and Merchandising Standards set forth in Exhibit 9. If Wholesaler should fail 
to use or observe one or more of the Operating, Sales and Merchandising 
Standards set forth in Exhibit 9 in a manner and to the extent consistent with the 
type of market which is Wholesaler's Territory, Anheuser-Busch shall have the right 
to terminate this Agreement (which termination is herein referred to as a "deficien
cy termination") subject, however, to the termination procedures set forth in Exhibit 
10. Anheuser-Busch shall have the additional right to terminate this Agreement for 
any other breach of this Agreement not giving rise to an immediate termination; 
subject, ~gain, however, to the termination procedures set forth in Exhibit 10. 

Although the utilization of the deficiency termination procedures set forth in Exhibit 
10 may result in the termination of this Agreement, the philosophy of Anheuser
Busch and Wholesaler in following said procedures shall be, in the first instance, to 
work together in a constructive way to eliminate the deficiencies in Wholesaler's 
operation. The parties recognize that it is mutually beneficial to eliminate any defi
ciencies in Wholesaler's operation and agree to take such action and conduct them
selves in a manner calculated to achieve that end. 

Unless Wholesaler has, prior to the receipt of notice of a deficiency termination, 
sold its business as a going concern pursuant to the provisions of paragraph 4, 
Anheuser-Busch agrees to pay Wholesaler upon such a deficiency termination an 
amount determined by multiplying by two the Wholesaler's pre-tax net income 
attributable to the sale of Anheuser-Busch Products for Wholesaler's most recently 
completed fiscal year preceding the year in which the termination occurs. 
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"Pre-tax net income" shall mean the proceeds realized from the sale of Anheuser
Busch Products during Wholesaler's most recently completed fiscal year, less all 
direct and indirect costs and expenses (including depreciation computed on a 
straight-line basis, but excluding taxes based on or measured by income and non
recurring or extraordinary charges or credits) incurred in the purchase, storage, sale 
and delivery of such Products. Pre-tax net income shall be determined in accordance 
with generally accepted accounting principles and practices. If the Wholesaler's 
business includes two or more business entities, pre-tax net income shall be deter
mined on the basis of one economic unit and shall be based upon the aggregate of 
the pre-tax income or loss, as the case may be, of each of such business entities for 
their fiscal years ending with or within such Wholesaler's most recently completed 
fiscal year preceding the year in which the termination occurs. 

6. IMMEDIATE TERMINATION 

Under certain extreme and serious situations, it is essential that Anheuser-Busch 
shall have the right to terminate the brewer-wholesaler relationship immediately. 
Notwithstanding any other provision in this Agreement, if any of the events giving 
rise to a right of immediate termination as specified in paragraphs 1 and 4 of this 
Agreement occur or if any of the following events occur, Anheuser-Busch shall have 
the right, upon giving written notice, which shall be effective upon receipt, to 
Wholesaler, to immediately terminate this Agreement {said termination being here
in referred to as "immediate termination") without following any of the deficiency 
termination procedures and without paying any amount to Wholesaler upon such 
immediate termination other than that required to purchase Wholesaler's inventory 
of Anheuser-Busch Products as provided in paragraph 7: 

(a) The assignment or attempted assignment by Wholesaler for the benefit of cred
itors, the institution of proceedings in bankruptcy by or against Wholesaler, the dis
solution or liquidation of Wholesaler, the insolvency of Wholesaler or Wholesaler's 
failure to pay for Anheuser-Busch Products in accordance with approved terms . 

(b) Failure of any owner of Wholesaler to sell his or her ownership interest within 
one hundred and twenty (120) days after the later of (i) such owner has been con
victed of a felony which, in the sole judgment of Anheuser-Busch, may adversely 
affect the goodwill or interests of Wholesaler or Anheuser-Busch or (ii) Anheuser
Busch learns of such conviction. 
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(c) Fraudulent conduct of Wholesaler in any of its dealings with Anheuser-Busch or 
its Products. 

(d) Revocation or suspension for more than 31 days of Wholesaler's federal basic 
permit or of any state or local license required of Wholesaler for the normal oper
ation of its business. 

7. DISPOSITION OF CERTAIN TANGIBLE ASSETS OF 
WHOLESALER IN THE EVENT OF A TERMINATION 

In the event of any termination of the brewer-wholesaler relationship, whether by 
Wholesaler or by Anheuser-Busch, regardless of the reason for such termination, 
Anheuser-Busch shall purchase and Wholesaler shall sell to Anheuser-Busch its 
inventory of Anheuser-Busch Products at laid-in cost, and Wholesaler shall return to 
Anheuser-Busch, at Anheuser-Busch's expense, all of Anheuser-Busch's cooperage 
in Wholesaler's possession. (For the purpose of this Agreement, "laid-in cost" shall 
mean the aggregate of (a) the amount paid by Wholesaler to Anheuser-Busch for 
the Products, (b) the cost of transporting the Products to Wholesaler's warehouse, 
(c) the amount of any state and local taxes paid by Wholesaler in connection with 
the purchase of the Products from Anheuser-Busch, and (d) a handling charge equal 
to 10 cents per statistical case of packaged beer and 25 cents per unit of draft beer.) 
Moreover, upon the termination of Wholesaler by Anheuser-Busch other than 
immediate termination or termination pursuant to paragraphs 15 or 16, if 
Wholesaler should desire to sell any or all of the tangible assets owned and used by 
Wholesaler in its operation as a wholesaler of Anheuser-Busch Products, Anheuser
Busch will purchase said tangible assets at their fair market value. 

8. OVER-AGE PRODUCT 

Anheuser-Busch and Wholesaler are vitally interested in the maintenance of the 
superior quality of the Products sold by Wholesaler. In no event, therefore, shall 
over-age Product (according to quality standards published from time to time by 
Anheuser-Busch) reach the consuming public. If any over-age Product is found in 
the possession of Wholesaler or in the possession of a retailer to whom Wholesaler 
sold such Product, Wholesaler agrees to destroy such over-age Product in accor
dance with all applicable laws and regulations, and to replace any such Product 
which had been in the possession of a retailer with fresh Product at no cost to the 
retailer. Wholesaler's cost of destroying and replacing over-age Product shall be 
borne by Wholesaler or by Anheuser-Busch, depending upon which party was 
responsible for the over-age condition. The determination of the party responsible 
for the over-age condition shall be made by the Region Vice President of Anheuser
Busch in whose region Wholesaler's Territory is located. 
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9. TRADEMARKS OF ANHEUSER-BUSCH 

Wholesaler is hereby granted a limited, nonassignable and nontransferable right to 
use Anheuser-Busch's trademarks and trade names in distributing, advertising and 
promoting the sale of the Products, but only in accordance with Anheuser-Busch's 
policies regarding the use of its trademarks and trade names. The right conferred 
herein shall cease and terminate upon termination of this Agreement. 

Anheuser-Busch's trademarks and trade names, however, shall remain the sole and 
exclusive property of Anheuser-Busch. Anheuser-Busch reserves all rights including 
the right to license the use of its trade names, designs, brand names, labels, and pro
motional slogans or trademarks on merchandise, goods, items or services, including 
but not limited to the Products sold and distributed hereunder. 

It is specifically agreed that the Wholesaler, prior to leasing, selling or otherwise 
transferring to another or putting to a use other than that originally intended any 
vehicles, warehouse facilities, equipment, office supplies or other property having 
had affixed temporarily or permanently trademarks or trade names of Anheuser
Busch, shall remove, obliterate or eliminate said trademarks or trade names. 

Wholesaler shall not manufacture or have manufactured any merchandise bearing the 
trademarks and trade names without the prior written approval of Anheuser-Busch. 

Wholesaler agrees to use its best efforts to notify Anheuser-Busch of any and all 
infringements of Anheuser-Busch's trademarks or trade names pertaining to the 
Products or other merchandise that may come to Wholesaler's attention and assist 
Anheuser-Busch in taking such action against said infringements as Anheuser
Busch, in its sole discretion, may decide, all expenses and costs incident thereto 
being paid for by Anheuser-Busch. 

10. ADDITIONAL AGREEMENTS AND REPRESENTATIONS 
OF WHOLESALER 

(a) Wholesaler represents and warrants to Anheuser-Busch as follows: 

(i) That the information set forth on the Wholesaler Information Sheet, Exhibit 
1 hereto (which shall have been completed by Wholesaler at the time the 
Agreement is executed), is true, correct and complete and that Wholesaler 
agrees to notify Anheuser-Busch within 10 days after any changes therein. 

(ii) That, unless otherwise agreed in writing between Wholesaler and Anheuser
Busch, Wholesaler has not paid any fee or other monetary consideration to 
Anheuser-Busch with respect to the issuance of this Agreement. 
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(b) The prices charged by Anheuser-Busch to Wholesaler for the Products and 
other applicable terms shall be established from time to time by Anheuser-Busch 
and set forth in Price Bulletins which shall be provided to Wholesaler. Anheuser
Busch shall have the right at any time to change prices and other terms of sale 
affecting the Products, including, without limitation, the right to change the 
Wholesaler's designated source brewery upon reasonable notice to Wholesaler. 
Anheuser-Busch may at any time and from time to time apply, reapply or transfer 
any payment received from or credit due Wholesaler against the oldest items of 
account or indebtedness owed by Wholesaler to Anheuser-Busch irrespective of any 
designation by Wholesaler. 

(c) Wholesaler shall comply with all laws, rules and regulations of the United States 
and each of the jurisdictions in which it does business in connection with the per
formance of Wholesaler's duties under this Agreement or the conduct by 
Wholesaler of any related business activities. Wholesaler expressly acknowledges 
that any failure by it to comply with any such laws, rules or regulations having an 
adverse effect on Anheuser-Busch (and provided such failure does not otherwise 
give rise to a right of immediate termination under this Agreement) may result in a 
deficiency termination under paragraph 5 above. 

11. RIGHTS RESERVED TO ANHEUSER-BUSCH 

Except to the extent that the specific provisions of this Agreement expressly pro
vide otherwise, Anheuser-Busch reserves to itself the unqualified right to manage its 
business in all respects, including, but not limited to, the right to maintain or alter 
the formula, ingredients, labeling or packaging of its Products. Moreover, in the 
event that Anheuser-Busch is restricted in the sale of its Products by capacity limi
tations, governmental restrictions, strikes or any other cause beyond its control, 
Anheuser-Busch shall not be compelled, during the period of time that such restric
tion(s) affect the production of its Products, to honor all orders for its Products 
placed by Wholesaler, but shall only be required to distribute its available Products 
among its wholesalers on a fair and equitable basis. 

Case: 24Cl1:17-cv-00033 Document #m20-1 Filed: 03/27/2017 Page 21 of 26 



I 

I " 

I 

,I 
I 

I 
I 
ii 

I 
I 

I 
I 

I! • 

12. DISCONTINUANCE OF A PRODUCT 

Anheuser-Busch shall have the right, at any time, to discontinue the sale of any of 
its Products, packages or containers on a national, regional, statewide, or media
coverage-area basis. 

13. NEW PRODUCTS OF ANHEUSER-BUSCH 

This Agreement shall extend only to the Products listed on the Wholesaler Information 
Sheet, Exhibit 1 hereto, and Wholesaler shall have neither the right nor the obligation 
to market or distribute any other malt beverage or other product which Anheuser
Busch may, at any time, decide to sell other than those that in Anheuser-Busch's sole 
judgment, represent brand extensions of existing Products currently distributed by 
Wholesaler. So long as Wholesaler is in full compliance with this Agreement, it shall 
have the right to market and distribute these brand extension Products by having them 
entered on the Wholesaler Information Sheet; provided, that such right, if exercised 
by Wholesaler, must be exercised within ninety (90) days after such brand extension is 
introduced by Anheuser-Busch and available to the Territory serviced by Wholesaler. 
At such time in the future as Anheuser-Busch may decide to sell and Wholesaler may 
decide to buy any other malt beverage products produced by Anheuser-Busch, such 
other products shall be entered on the Wholesaler Information Sheet upon the mutu
al agreement of the parties. Any such entries to the Wholesaler Information Sheet 
shall not constitute an amendment of this Agreement. 

14. AMENDMENT OF AGREEMENT 

This Agreement is identical with the Agreement which Anheuser-Busch has offered to 
each of its other wholesalers in the fifty states of the United States ("United States") 
and Anheuser-Busch agrees that it will not have a different Agreement with any other 
wholesaler in the United States concerning the purchase and sale of the Products with
in the United States, except as may result from the operation of paragraphs 16 and 
17 and the following: Anheuser-Busch may enter into supplemental agreements with 
prospective wholesalers that vary the terms of this Agreement; provided, that the 
terms and conditions of any such supplemental agreement shall not change any of the 
terms and conditions stated in Exhibit 9, which shall be identical for all Wholesalers. 

However, experience indicates that changing circumstances dictate the advisability 
of changes being made in this type of agreement from time to time to make it a 
more meaningful and useful document for both parties. The Agreement may there
fore be amended at any time pursuant to the following procedure: 
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(a) Anheuser-Busch agrees that concurrently with the submission of a proposed 
amendment to Wholesaler, it will submit an identical amendment to all other 
Anheuser-Busch wholesalers, subject only to the provisions of paragraph 17 and 
any individual supplemental agreement ref erred to above. 

(b) Wholesaler shall indicate its acceptance of all of the terms and conditions of any 
proposed amendment by returning two executed copies thereof to Anheuser-Busch. 
The amendment shall become effective on the date executed by Anheuser-Busch, 
who shall retain one executed copy of the amendment and shall return one exe
cuted copy to Wholesaler for its records. If an executed amendment shall not have 
been received by Anheuser-Busch from Wholesaler within 90 days after the amend
ment was received by Wholesaler, the Anheuser-Busch, Inc. Wholesaler Equity 
Agreement shall automatically terminate and both parties shall be relieved of any 
further liability or obligation under this Agreement. Upon the termination of this 
Agreement the relationship between Wholesaler and Anheuser-Busch shall there
after be that of purchaser and seller, on an individual purchase order basis, ter
minable at will by either party. 

15. WHOLESALER'S RIGHT TO TERMINATE 

Wholesaler shall have the right to terminate this Agreement and its relationship with 
Anheuser-Busch at any time upon giving Anheuser-Busch 90 days notice. If 
Wholesaler permanently ceases business operations, Wholesaler shall be considered 
to have terminated this Agreement, which termination shall be effective as of the 
date operations ce~se. In any such event, Wholesaler shall be entitled to no termi
nation payment from Anheuser-Busch, and Anheuser-Busch's only obligation here
under shall be to purchase Wholesaler's inventory of Anheuser-Busch Products pur
suant to the provisions of paragraph 7. Anheuser-Busch shall not be obligated to 
purchase the other tangible assets described in paragraph 7. 

16. ANHEUSER-BUSCH'S RIGHT TO TERMINATE AGREEMENT 

In addition to and not in lieu of the rights granted to Anheuser-Busch in paragraphs 
1, 4, 5 and 6 of this Agreement, Anheuser-Busch shall have the right to terminate 
this Agreement at any time by giving Wholesaler at least 90 days notice provided that 
Anheuser-Busch shall give a similar notice to all other wholesalers who have entered 
into a Wholesaler Equity Agreement with Anheuser-Busch. Upon such termination, 
the relationship between Anheuser-Busch and Wholesaler shall thereafter be that of 
purchaser and seller on an individual purchase order basis, terminable at will by either 
party. The exercise of the rights herein reserved shall be without liability of Anheuser
Busch to Wholesaler under any provision of this Agreement, and Anheuser-Busch 
shall not be obligated to make any payment to Wholesaler in such event. 
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17. COMPLIANCE WITH IAW 

The provisions of this Agreement are subject to and shall be governed by the laws 
of the jurisdiction in which Wholesaler's principal place of business is located. The 
illegality or unenforceability of any provision of this Agreement shall not operate to 
impair the legality or enforceability of any other provision of this Agreement. The 
laws, rules and regulations of the jurisdiction in which Wholesaler conducts its busi
ness are hereby incorporated in this Agreement and made a part hereof to the 
extent that said laws, rules and regulations are requtred to be so incorporated and 
shall supersede any conflicting provision of this Agreement. 

If required by the laws of a state, Anheuser-Busch and all Anheuser-Busch whole
salers in such state may enter into an amendment of this Agreement for the sole 
purpose of complying with such laws, and such amendment shall not constitute a 
breach of the provisions of paragraph 14. 

18. ASSIGNMENT OF AGREEMENT 

Wholesaler shall have the right to assign this Agreement as part of a sale of the 
assets or equity of its business as a going concern, provided, however, that inas
much as such sale would have the effect of a change in ownership, such assignment 
shall not be effective without the prior written consent of Anheuser-Busch obtained 
by following the procedures set forth in paragraph 4. Except as provided in this 
paragraph 18, any pledge, encumbrance or other assignment of Wholesaler's rights 
and obligations under this Agreement is prohibited, whether by express agreement, 
operation of law, or otherwise. 

19. MISCELIANEOUS PROVISIONS 

(a) Change in Title: [n certain provisions of this Agreement the present title of an 
Anheuser-Busch employee is used to designate the person who has the responsi
bility of carrying out a provision of this Agreement or to make a determination on 
behalf of Anheuser-Busch. The title of such person may from time to time be 
changed by Anheuser-Busch, and in such event the parties agree that it shall not be 
necessary to amend this Agreement to reflect such new title and that this 
Agreement shall automatically be construed as incorporating the new title wherev
er appropriate . 
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(b) References to Wholesaler: The great majority of Anheuser-Busch Wholesalers 
are incorporated, and the wording of this Agreement reflects this fact. Where 
Wholesaler is a partnership or sole proprietorship the pronouns used in this 
Agreement and any other references to Wholesaler shall be construed in such man
ner as to make them applicable in all respects to a partnership or sole proprietor
ship, as the case may be. 

(c) Notices: All notices required or permitted by the terms of this Agreement must 
be in writing, shall be effective when mailed (except as otherwise expressly provid
ed herein) and shall be transmitted by either express overnight courier with proof of 
delivery or United States First-Class registered or certified mail with return receipt 
requested, with postage prepaid and addressed (i} if to Wholesaler, to Wholesaler's 
last known place of business as indicated on the Wholesaler Information Sheet, 
Exhibit 1 hereto, and (ii) if to Anheuser-Busch, to the Office of the Secretary, 
Anheuser-Busch, Inc., One Busch Place, St. Louis, Missouri 63118. 

(d) Document Constitutes Entire Agreement: This document, including all Exhibits 
to it, constitutes the entire Agreement between the parties, and there are no other 
agreements, promises, representations or understandings, either written or oral, 
between the parties except as provided in paragraph 14 above. Effective on the 
date Anheuser-Busch executes this Agreement, as shown on the signature page, 
this Agreement shall be deemed to amend and restate the previously existing form 
of this Agreement, captioned "Anheuser-Busch, Inc. Equity Agreement," and there
after neither such prior form of this Agreement nor any other agreement between 
Anheuser-Busch and Wholesaler shall be of any further force or effect, except as 
provided in paragraphs 14 and 17 above. 

(e) The failure of either party to enforce at any time any provision of this 
Agreement shall in no way be construed as a waiver of such provision and shall not 
affect the ability of such party to thereafter enforce each and every such provision. 

(f} Anheuser-Busch and Wholesaler are not and shall not be considered as joint ven
turers, partners, agents, servants, employees or fiduciaries of each other and nei
ther shall have the power to bind or obligate the other, except as set forth in this 
Agreement. 
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(g) Upon termination of this Agreement, any sums due and owing by Wholesaler 
to Anheuser-Busch shall be credited against any sums owed b:,• Anheuser-Busch 
to Wholesaler. 

ANHEUSER-BUSCH, INCORPORATED 

By __ ~ __ .,.,,,.-_ ~---·-··---· .... Date_ 6/v.42 __ 
Vice President-Marketing 

Wholesaler: l<t :ii.. l) ·5 /_,. .' ~ ~ /_~~-~~-- /1,,_ .J-~ A~/Lr Tvrc, 
(Insert 1ame of Who! saler hi!il) ~-~ 

Indicate whether Wholesaler is a sole proprietorship, partnership, corporation or 
limited liability company . 

.. Sole Proprietorship 
__ Partnership 

---~- Corporation 
_______ Limited Liability Company 
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Exhibit B 

Rex Asset Purchase Agreement 

(excerpts) 
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ASSET PURCHASE AGREEMENT 

by and among 

Adams Beverages of Mississippi, LLC, 
a Mississippi limited liability company 

and 

Rex Distributing Company, Inc. 
a Mississippi corporation 

and 

Katherine M. Lambeth, 
an individual resident of North Carolina 

and 

Jane M. Walman, 
an individual resident of Mississippi 

Execution Version 

VIRGINIA C. MAGRUDER and ANN K. MAGRUDER, Co-Trustees of the 
Thomas D. Magruder, Jr. Irrevocable Family Trust U/T/D October 8, 2014, 

a trust under the laws of the State of_Mississippi 

THOMAS D. MAGRUDER, JR., Trustee of the 
Virginia C. Magruder Irrevocable Family Trust U/T/D October 8, 2014, 

a trust under the laws of the State of Mississippi 

ANN K. MAGRUDER, Trustee of the 
Magruder Irrevocable Family Trust U/T/D August 13, 2014, 

a trust under the laws of the State of Mississippi 

Dated as of June 27, 2016 
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ASSET PURCHASE AGREEMENT 

THIS ASSET PURCHASE AGREEMENT (this "Agreement") is made and entered into as of 
June 27, 2016 by and among ADAMS BEVERAGES OF MISSISSIPPI, LLC, a limited liability 
company (the "Purchaser"), on the one hand, and REX DISTRIBUTING COMPANY, INC., a 
Mississippi corporation (the "Company"), along with its shareholders, KATHERINE M. LAMBETH, a 
resident of the North Carolina, JANE M. WALMAN, an individual resident of Mississippi, VIRGINIA 
C. MAGRUDER and ANN K. MAGRUDER, CO-TRUSTEES OF THE THOMAS D. MAGRUDER, 
JR. IRREVOCABLE FAMILY TRUST U/T/D October 8, 2014, a trust under the laws of the State of 
Mississippi, THOMAS D. MAGRUDER, JR., TRUSTEE OF THE VIRGINIA C. MAGRUDER 
IRREVOCABLE FAMILY TRUST U/T/D October 8, 2014, a trust under the laws of the State of 
Mississippi, ANN K. MAGRUDER, TRUSTEE OF THE MAGRUDER IRREVOCABLE FAMILY 
TRUST U/T/D August 13, 2014, a trust under the laws of the State of Mississippi (collectively, the 
"Shareholders"), on the other hand, as follows: 

RECITALS 

WHEREAS, the Company is engaged in business as a wholesale distributor of malt beverage 
products and other products produced by Anheuser-Busch and other manufacturers and distributors (each 
a "Brand") of beverage products (collectively, the "Products") to retail customer accounts (the "Retail 
Accounts") generally within the geographic area within the State of Mississippi as shown on Exhibit A 
attached hereto (the "Territory"), such wholesale beverage distribution business being defined herein as the 
"Business"; and 

WHEREAS, Purchaser, the Company, and the Shareholders desire to participate in the purchase 
and sale of substantially all of the assets and properties used or usable in the Company's Business on the 
terms and subject to the conditions hereinafter set forth. 

NOW, THEREFORE, in consideration of the mutual provisions set forth herein, and other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereto hereby agree as follows (with a glossary of defined terms in this Agreement set forth in Annex A to 
this Agreement): 

ARTICLE I 
Fundamental Terms of Purchase and Sale of Assets 

1.1 Purchased Assets and Excluded Assets. 

(a) Purchased Assets. As of the Closing and for the Purchase Price set forth in Section 
.U below, subject to and upon the terms and conditions contained herein, the Company shall sell, 
transfer, convey, assign, and deliver to Purchaser, and Purchaser shall purchase and acquire from 
the Company, free and clear of all Liens except as otherwise set forth herein, all of the Company's 
right, title, and interest in and to all properties, assets, and rights, personal or mixed, tangible and 
intangible, of whatever kind, pertaining to or used or usable in connection with the Business of the 
Company (other than the Excluded Assets defined in Section l.l(b) below) (the "Purchased 
Assets"). Without intending to limit the generality of the foregoing description of the Purchased 
Assets, all of the Company's right, title, and interest in, to, and under the following assets of the 
Business are expressly encompassed within the definition of Purchased Assets: 
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Asset Purchase Agreement 
Adams Beverages of Mississippi, LLC/Rex Distributing Company, Inc. 

June 27, 2016 

1.5 Purchase Price Adjustment Procedures. The initial Purchase Price may be adjusted 
pursuant to the following procedures: 

(a) Inventory-on-Hand Adjustment. 

(i) Preliminmy Count. On the day immediately preceding the Closing Date, 
and following the determination by the Company, with the participation of the Purchaser, 
of the Inventory-on-Hand, Out-of-Date Inventory, and Unsalable Inventory located on the 
Company's premises as of the close of business on such day, the Company shall provide 
Purchaser with the Company's good faith determination of the Laid-in-Cost of the 
Inventory-on-Hand as of the close of business on the day immediately preceding the 
Closing Date (the "Estimated Inventory-on-Hand Laid-in-Cost Amount"). Any Out-of
Date Inventory and Unsalable Inventory located on the Company's premises shall be 
excluded from this preliminary determination of Inventory-on-Hand and the calculation of 
the Estimated Inventory-on-Hand Laid-in-Cost Amount. As used herein, the term "Net 
Inventory-on-Hand Laid-in-Cost Amount" shall mean an amount equal to ninety-five 
percent (95%) of the Estimated Inventory-on-Hand Laid-in-Cost Amount, which figure 
shall be used in calculating the Purchase Price to be paid at Closing. 

(ii) Final Count. Promptly following the close of business on the Closing 
Date, the Purchaser, with the participation of the Company, will conduct a physical review 
of all Inventory-on-Hand, Out-of-Date Inventory, and Unsalable Inventory located on the 
Company premises as of the Effective Time. 

(iii) Determination of Unusable Invent01y-on-Hand Laid-in-Cost Amount. 
Within thirty (30) days following the Closing Date, Purchaser shall provide the Company 
with a schedule describing in writing (A) the Laid-in-Cost of the Inventory-on-Hand 
located on the Company's premises as of the Effective Time determined in accordance with 
Section l .5(a){ii) (the "Actual Inventory-on-Hand Laid-in-Cost Amount"), (B) the Laid
in-Cost, type, quantity, and code dates of all Out-of-Date Inventory located on the 
Company's premises as of the Effective Time, and (C) the Laid-in-Cost, type, and quantity 
of all Unsalable Inventory located on the Company's premises as of the Effective Time 
(such Out-of-Date Inventory and Unsalable Inventory, collectively, the "Unusable 
Inventory-on-Hand"). The Purchaser shall have the Unusable Inventory-on-Hand located 
in a separate area on the premises for inspection and verification by the Company. The 
Company shall have ten (10) Business Days from the date the Company receives 
Purchaser's schedule of Unusable Inventory-on-Hand to review the schedule and to inspect 
the Unusable Inventory-on-Hand, after which time period, if the Company does not object, 
(X) the Laid-in-Cost of the Unusable Inventory-on-Hand (the "Unusable Inventory-on
Hand Laid-in-Cost Amount") described in Purchaser's schedule shall be binding on the 
parties, and (Y) the Purchaser may destroy any Unusable Inventory-on-Hand. In the event 
of a timely objection by the Company, the parties shall use reasonable efforts to agree on 
the Unusable Inventory-on-Hand Laid-in-Cost Amount within five (5) Business Days of 
such objection and present a written confirmation of such agreement, following which 
confirmation Purchaser may destroy any Unusable Inventory-on-Hand. 

(iv) Final Reconciliation. On or before the later of (A) the forty-fifth (45th) 
day following the Closing Date, or (B) the fifth (5th) Business Day following a final 
detennination made by the parties in accordance with Section 1.5(a)(iii) above, (X) 
Purchaser shall pay to the Company the excess of the Usable Inventory-on-Hand Laid-in-
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Cost Amount over the Net Inventory-on-Hand Laid-in-Cost Amount, if any, or (Y) the 
Company shall refund to Purchaser the excess of the Net Inventory-on-Hand Laid-in-Cost 
Amount over the Usable Inventory-on-Hand Laid-in-Cost Amount, if any. As used herein, 
the term "Usable Inventory-on-Hand Laid-in-Cost Amount" shall mean the excess of the 
Actual Inventory-on-Hand Laid-in-Cost Amount over the Unusable Inventory-on-Hand 
Laid-in-Cost Amount. 

(b) Trade Inventory Adjustment. 

(i) Determination of Replacement Amount. Within thirty (30) days following 
the Closing Date, Purchaser shall provide the Company with a schedule describing in 
writing (A) the Laid-in-Cost, type, quantity, and code dates of all Out-of-Date Inventory 
located on the premises of any Retail Account as of the Effective Time which Purchaser 
replaced or for which credit was provided between the Closing Date and the date of such 
written description, and (B) a written description of the Laid-in-Cost, type, and quantity of 
all Unsalable Inventory located on the premises of any Retail Account as of the Closing 
Date which Purchaser replaced or for which credit was provided between the Closing Date 
and the date of such written description (with the Laid-in-Cost of such Unsalable Inventory 
and Out-of-Date Inventory located on the premises of Retail Accounts and not otherwise 
accounted for in Section l .5(a) being referred to herein as the "Replacement Amount"). 
The Company shall have ten (10) Business Days from the date the Company receives 
Purchaser's schedule detailing the Replacement Amount to review the schedule and the 
Out-of-Date Inventory, which shall be segregated and retained pending inspection by the 
Company, after which time period, if the Company does not object, the Replacement 
Amount described in Purchaser's schedule shall be binding on the parties. In the event of a 
timely objection by the Company, the parties shall use reasonable efforts to agree on the 
Replacement Amount within five ( 5) Business Days of such objection and present a written 
confirmation of such agreement. 

(ii) Final Reconciliation. On or before the later of (A) the forty-fifth (45th) 
day following the Closing Date, or (B) the fifth (5th) Business Day following a final 
determination made by the parties in accordance with Section l .S(b){i), the Company shall 
refund to Purchaser the Replacement Amount. 

(c) Cooperage Amounts. 

(i) An audit of the cooperage used in the Business (the "Audit") as of the 
Closing Date shall be conducted within fourteen (14) days before or after the Closing Date 
(or at such other time as agreed to in writing by Purchaser and the Company), by 
representatives of Purchaser and the Company. The Audit will be conducted in accordance 
with the Franchise Agreements or cooperage audit procedures as may be imposed by 
Suppliers. Purchaser shall be responsible for all cooperage assigned to it under this 
Agreement, as determined by the Audit, and the Company shall remain responsible to the 
applicable Supplier for any cooperage determined to be missing at the time of the Audit, 
based on a comparison of the Audit with the amount of cooperage charged to the Company 
by the applicable Supplier as of the most recent prior cooperage audit. 

(ii) As used herein, (A) the term "Company Cooperage Deposit Amount" shall 
mean the aggregate amount of deposits paid by the Company to Suppliers for cooperage 
(including, if applicable, pallets), whether empty or not, determined pursuant to the Audit 
to be in the possession of the Company or in the possession of the Retail Accounts 
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immediately prior to Closing, (B) the term "Retail Account Cooperage Deposit Amount" 
shall mean the aggregate amount of deposits received by the Company from Retail 
Accounts for cooperage, whether empty or not, determined pursuant to the Audit to be in 
the possession of Retail Accounts immediately prior to Closing, (C) the term "Positive 
Cooperage Deposit Amount" shall mean the excess of the Company Cooperage Deposit 
Amount over the Retail Account Cooperage Deposit Amount, if any, and (D) the term 
"Negative Cooperage Deposit Amount" shall mean the excess of the Retail Account 
Cooperage Deposit Amount over the Company Cooperage Deposit Amount, if any. 

(iii) In connection with the completion of the Audit, the Company shall (A) 
pay to each Supplier all amounts the Company owes to such Supplier for missing 
cooperage (including, if applicable, pallets) as determined by the Audit, based upon the 
Audit, and (B) Purchaser shall pay to the Company, as an increase to the Purchase Price, 
the Positive Cooperage Deposit Amount, if any, or (C) the Company shall credit to 
Purchaser, as a decrease to the Purchase Price, the Negative Cooperage Deposit Amount, 
if any. 

(iv) Any refunds of any deposits paid by the Company to any Supplier received 
by the Company after Closing for cooperage included in the Audit shall belong to 
Purchaser and shall be forwarded in full by the Company to Purchaser as soon as 
practicable. 

(v) In the event Purchaser or the Company discover cooperage after the Audit 
that was not accounted for in the Audit, each party agrees to reasonably cooperate, one 
with the other, and provide a credit or debit to the appropriate party in accordance with the 
intentions of the parties and procedures herein. 

(vi) On or before the later of (A) the forty-fifth (45th) day following the 
Closing Date, or (B) the fifth (5th) Business Day following the final determination made 
by the parties in accordance with 1.5( c)(iii), (iv) and (v), the parties shall make all payments 
required pursuant to such subsections. 

( d) Promotional Expense Amount. Within ninety (90) days following the Closing 
Date, Purchaser shall provide the Company with a written description and reasonable 
documentation of Purchaser's out-of-pocket costs for all promotional and advertising expenses that 
are attributable to the period prior to the Effective Time and required to be paid by the Company's 
Contract with any Supplier(s) (a "Promotional Obligation"), which are not included on Schedule 
l .2{b) as an Assumed Liability that reduces the Closing Payment to the Company and which have 
been actually paid by Purchaser to any Supplier(s) on the Company's behalf as a result of the 
Company's failure to pay such amounts to such Supplier(s) prior to the Effective Time (the amount 
of such costs, the "Promotional Expense Amount"). The Company shall have ten (10) Business 
Days from the date the Company receives Purchaser's written description to verify the Promotional 
Expense Amount and object to such amount being paid by Purchaser. In the event of such objection, 
the parties shall use reasonable efforts to agree on the Promotional Expense Amount within five 
(5) Business Days of such objection and present a written confinnation of such agreement. On or 
before the later of (i) the forty-fifth (45th) day following the Closing Date, or (ii) the fifth (5th) 
Business Day following a final determination made in accordance with this Section l.S(d), the 
Company shall refund to Purchaser the Promotional Expense Amount, if any. 

(e) Rejections and Missing Consents. With respect to the Supplier Consents to be 
delivered by the Company in connection with Closing, the Purchase Price shall be adjusted for 
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Rejections received before Closing, if any, and for Missing Consents at the time of Closing, if any, 
all as described in Section 8.3. 

(f) All personal property Taxes and other Taxes, if any, accrued or prepaid with 
respect to any asset shall be adjusted pro rata, based on the proportionate ownership of the parties 
during 2016 or other applicable period, if different from the calendar year, during which the 
applicable Tax Liability has accrued. 

(g) In the event that the purchase price for the Company Real Property as determined 
by the parties is more than $5,500,000, the Purchase Price shall be decreased by the excess, and in 
the event that the purchase price for the Company Real Property as determined by the parties is less 
than $5,500,000, the Purchase Price shall be increased by the shortfall. 

To the extent that any adjustments set forth in this Section 1.5, or as otherwise provided in this Agreement, 
are not made at the Closing, as soon as is reasonably possible and in any event within forty-five (45) days 
after Closing ( except with respect to the Promotional Expense Amount, which shall be reconciled within 
ninety (90) days after Closing), the parties will determine the final adjustments and prorations and upon 
agreement as to the net amount thereof, such payment thereof shall be made to the appropriate party in 
accordance with the intentions of the parties and procedures set forth herein. To the extent necessary or 
convenient, the Parties agree to reasonably cooperate, one with the other, in making the final adjustments 
and prorations described in this Section 1.5 (except with respect to the Promotional Expense Amount) in a 
single transaction on or before the forty-fifth (45th) day following the Closing in order to provide offsets 
of the various amounts permitting just one net payment to be made. 

1.6 Inventory Costs. The Company shall be solely responsible for paying all Supplier Products 
invoices for shipments by Suppliers, and all related freight costs, which are received by the Company on or 
prior to the Closing Date. Purchaser shall be solely responsible for paying all Supplier Products invoices 
for shipments by Suppliers, and all related freight costs, which are received after the Closing Date, including 
all Supplier Products invoices for In-Transit Inventory received after the Closing Date. 

1.7 Accounts Receivable. 

(a) From and after the Closing, if the Company, any of the Shareholders, or any of 
their respective Affiliates receive or collect any funds relating to any sales after the Effective Time, 
the Company, the Shareholder, or their respective Affiliate shall remit such funds to Purchaser 
within five (5) Business Days after receipt thereof along with supporting details for any such 
payment. 

(b) Within two (2) Business Days of the Closing, the Company shall provide Purchaser 
an accurate list of all trade and accounts receivable of the Company arising from sales of Product 
occurring prior to the close of business on the Closing Date, if any, showing the Retail Account 
names, addresses, and amounts due as of such time and whether the account is set up for direct 
deposit to the Company's bank account (the "Retained AIR Listing"). All trade and accounts 
receivable accurately described on the Retained AIR Listing shall remain the property of the 
Company although such accounts may be actually paid to and received by Purchaser after the 
Closing Date. From and after the Closing, and subject to the provisions of Section l.7(c), if 
Purchaser or its Affiliates receive or collect any funds relating to accounts receivable accurately 
described on the Retained AIR Listing, Purchaser or its Affiliate shall remit any such funds to the 
Company within five (5) Business Days after receipt thereof along with supporting details for any 
such payment. 
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(a) Prior to the Closing, the Company will: (i) preserve and protect the goodwill, 
rights, properties, assets, and good relationships of the Business with its Suppliers, Retail Accounts 
and customers, employees, agents, and others having business relationships with the Company, 
including performing all material obligations required to be performed under each Franchise 
Agreement and avoiding any act (or failure to act) that would be materially detrimental to the good 
existing relationships of the Company with such parties, (ii) continue to advertise, market, preserve, 
and promote the Business and avoid any act (or failure to act) that might have a Material Adverse 
Effect upon the future value of the Business as a going concern or upon the Company Real Property 
or the Purchased Assets, and (iii) conduct its Business and operations only in the Ordinary Course 
of Business and use all reasonable efforts consistent with normal business practices, including the 
maintenance of ordinary working capital and inventory levels, collection of accounts receivable, 
payment of employee compensation, the non-occurrence of events described in Section 3.19, 
payment of accounts payable, and carrying out of cash management practices generally. 

(b) The Company shall continue to conduct the Company's purchases, inventory 
management, and retail delivery in the Ordinary Course of Business until Closing. From the date 
of this Agreement until the Closing Date, the Company shall use commercially reasonable efforts 
to remove any Out-of-Date or Unsalable Inventory from the Company's Retail Accounts in the 
market in accordance with recognized industry standards historically applied by the Company in 
the Ordinary Course of Business. 

(c) The Company shall use commercially reasonable efforts to maintain all of the 
Permits described on Schedule 3.9(a) through the Closing Date. 

2.3 Obtaining Required Consents. Payoff Letters, and Releases. 

(a) Consents and Approvals. The Company shall use commercially reasonable efforts 
to secure at or prior to Closing all consents and approvals described on Schedule 3.3 (the 
"Consents"). The documentation evidencing each such Consent or approval shall in all cases be in 
a form and substance reasonably acceptable to Purchaser and shall (i) be prepared by the Company 
or its counsel, (ii) be in writing and include the signature of a Person authorized to represent the 
counterparty to the Contract, and (iii) include such counterparty's express consent to the 
consummation of the transactions contemplated by this Agreement. 

(b) Payoff Letters and Releases. The Company shall use commercially reasonable 
efforts to secure at or prior to Closing any payoff letters and releases related to retiring the Funded 
Indebtedness, if any. To the extent any documentation is prepared by the Company or its counsel 
related to such payoff letters and releases, the Company will provide copies to Purchaser for its 
review and approval, which approval shall not be unreasonably withheld, conditioned, or delayed, 
prior to submitting such documentation to the appropriate Persons. 

(c) Cooperation. Upon the Company's request, the Purchaser will reasonably 
cooperate with the Company in securing the Consents, payoff letters, and releases contemplated by 
this Agreement. The Purchaser will also take such actions as are reasonably necessary to pursue 
entering into new agreements with Suppliers executing Consents. 

(d) Costs. All out-of-pocket costs or expenses associated with coordination with third 
parties to obtain such Consents, payoff letters, and releases will be borne by the Company; 
provided, however, Purchaser shall be responsible for any out-of-pocket costs, fees, and expenses 
in connection with Purchaser's licensing by the Mississippi Alcoholic Beverage Control, any 
required federal licensing, and other similar items, and further provided, that the Company will not 
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execution and delivery of this Agreement and all other Transaction Documents to which the Company is a 
party and the consummation of the transactions contemplated hereby and thereby (including the sale of the 
Purchased Assets), and no other proceedings on the part of the Company or the Business are necessary to 
approve and authorize the transaction. This Agreement has been duly executed and delivered by an 
authorized representative of the Company, and constitutes the valid and binding agreements of the 
Company, enforceable in accordance with its terms. 

3.3 Consents; Absence of Conflicts. Neither the execution and delivery by the Company of 
this Agreement or any Transaction Documents, nor the consummation by the Company of the transactions 
provided for herein or therein, nor the fulfillment by the Company of the terms hereof or thereof requires 
the consent of any Governmental Authority or the approval of or giving of notice to any other Person not a 
party hereto, except for the consents listed, as of the Effective Date, on Schedule 3.3. Neither the execution 
and delivery by the Company of this Agreement or any of the Transaction Documents to which it is a party, 
nor the consummation by the Company of the transactions contemplated hereby or thereby is an event that, 
of itself or with the giving of notice or the passage of time or both, will: (i) violate or conflict with any 
provision of the Company's articles of incorporation, bylaws, or any applicable shareholders agreements, 
each as amended, (ii) constitute a violation of, conflict with or result in any material breach of or default 
under the tenns, conditions or provisions of any Law or Order to which the Company or any of the 
Purchased Assets are subject, or (iii) result in the breach of any of the terms or provisions of, or constitute 
a default under, or conflict with, any Contract. All Consents, payoff letters, and releases delivered by the 
Company and the Shareholders in connection with Closing will conform to the standards described in 
Section 2.3. Any Consents, payoff letters, or releases not delivered in connection with Closing shall be 
treated in accordance with Section 8.3. Additionally, except as set forth on Schedule 3.3, there are no rights 
of first refusal, rights of first offer, or other similar rights of any Person that would be applicable to any of 
the transactions contemplated herein or the execution, delivery, or performance by the Company of this 
Agreement or any of the other Transaction Documents. 

3.4 Financial Statements. The Company has provided to Purchaser compiled financial 
statements prepared on an Income Tax Basis, which together include a balance sheet, income statement, 
and statement of cash flows for (i) the fiscal years ended December 31 of 2015, 2014, and 2013 as prepared 
by Piltz, Williams, LaRosa & Company, and for (ii) each month ended between January and May of the 
current fiscal year as prepared internally by the Company's controller ( collectively, the "Company Financial 
Statements"). The Company Financial Statements are attached hereto at Schedule 3.4. The Company 
Financial Statements fairly present, in all material respects, the financial position and results of operations 
of the Company, as of the date or for the periods indicated therein, in accordance with the Income Tax 
Basis, do not reflect any revenue other than from bona fide activities in the Ordinary Course of Business 
and have been prepared on a consistent basis throughout the periods covered thereby. The Company has no 
material Liability, except (a) as specifically disclosed or reserved against in the Company Financial 
Statements, or (b) for Liabilities incurred in the Ordinary Course of Business since the date of the most 
recent Company Financial Statements. 

3.5 Funded Indebtedness. Schedule 3.5 sets forth a complete and accurate list of all Funded 
Indebtedness of the Company as of the date hereof, and following the payments contemplated in Section 
l.2(a) to be made at Closing, the Company will have no Funded Indebtedness in connection with the 
Business. 

3.6 Tangible Assets. 

(a) Schedule 3.6(a) identifies all of the Equipment owned or leased by the Company 
as of June 30, 2016 ( categorized by whether each such piece of Equipment is owned or leased), 
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power and authority to carry on its business and to own and use the assets and properties owned and used 
by it. 

4.2 Authorization. Purchaser has full power and authority to execute and deliver this 
Agreement and each of the Transaction Documents and to consummate the transactions contemplated 
hereby and thereby. The Managers of Purchaser have duly authorized the execution and delivery of this 
Agreement and all other Transaction Documents to which Purchaser is a party and the consummation of 
the transactions contemplated hereby and thereby, and no other proceedings on the part of Purchaser are 
necessary to approve and authorize the transaction. This Agreement has been duly executed and delivered 
by an authorized representative of Purchaser, and constitutes the valid and binding agreements of Purchaser, 
enforceable in accordance with its terms. 

4.3 Governmental Authorities and Purchaser Consents. Purchaser is not required to submit 
any notice, report, or other filing with any Governmental Authority in connection with the execution or 
delivery by it of this Agreement and the other Transaction Documents to which Purchaser is a party or the 
consummation of the transactions contemplated hereby or thereby. No consent, approval, or authorization 
of any Governmental Authority is required to be obtained by Purchaser in connection with its execution, 
delivery, and performance of this Agreement and the other Transaction Documents to which Purchaser is a 
party or the transactions contemplated hereby or thereby. 

4.4 Third Parties and Brokerage. Purchaser shall pay any and all claims for brokerage 
commissions, finders' fees, or similar compensation in connection with the transactions contemplated by 
this Agreement based on any arrangement or agreement made by or on behalf of Purchaser. Purchaser 
agrees to indemnify and hold the Company harmless from and against any and all claims in breach of the 
foregoing sentence. 

4.5 No Violations or Consents. Neither the execution, delivery, or performance of this 
Agreement by Purchaser or any other Transaction Document or agreement delivered in connection herewith 
by Purchaser, nor the consummation of the purchase of the Purchased Assets or any other transaction 
contemplated by this Agreement or any other Transaction Document or agreement delivered in connection 
herewith by Purchaser, does or will, after the giving of notice, or the lapse of time, or otherwise, conflict 
with, result in a breach of, or constitute a default under any governing document of Purchaser, or any Law 
or Order, or any Contract to which Purchaser is a party. No consent, authorization or approval of, filing or 
registration with, or giving of notice to, any Governmental Authority or any other Person is necessary in 
connection with the execution, delivery, and performance by Purchaser of this Agreement or the 
consummation of the transactions contemplated hereby. 

4.6 Misrepresentations and Omissions. No representation or warranty by Purchaser herein, or 
in any certificate or description furnished or to be furnished by Purchaser pursuant hereto or in connection 
with the transactions contemplated hereby, contains or will contain any untrue statement of a material fact 
or omits or will omit to state a material fact necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading in any material respect. 

ARTICLEV 
CLOSING CONDITIONS AND TERMINATION 

5.1 Conditions to Purchaser's Obligations. The obligation of Purchaser to consummate the 
transactions contemplated by this Agreement is subject to the fulfillment or satisfaction of the following 
conditions as of the Closing Date (or waiver of the same by Purchaser): 
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(a) Purchaser shall have completed, (i) on or before July 15, 2016 its due diligence 
examination of the Company, the Business, the Purchased Assets, and any Assumed Liabilities, 
and (ii) on or before August 5, 2016 its due diligence examination the Company Real Property, in 
all cases to its satisfaction; 

(b) Purchaser shall have secured financing on terms reasonably acceptable to 
Purchaser at least equal to the Purchase Price to complete its purchase of the Purchased Assets, 
provided that Purchaser has used commercially reasonable efforts to secure such fmancing; 

(c) The representations and warranties of the Company and the Shareholders 
contained herein shall be certified by the Company and the Shareholders as true and correct in all 
material respects at and as of the Closing Date, and the Company shall have performed and 
complied with all agreements, conditions, and covenants required by this Agreement to be 
performed or complied with by it at the Closing Date; 

( d) The Company shall have provided to Purchaser all Consents listed on Schedule 
3.3; provided, however, that no Consent from a Franchise Agreement Supplier shall be a condition 
precedent to Purchaser's obligation to close the transaction contemplated by this Agreement if the 
Company provides Consents from Anheuser-Busch and other material Suppliers representing in 
the aggregate more than ninety-two percent (92%) of Seller's estimated case volume for 2016; 

(e) Purchaser's designee shall have been approved as the equity agreement manager 
of the Business by Anheuser-Busch; 

(f) The Company shall have transferred to Purchaser all of the Purchased Assets; 

(g) Purchaser shall have received evidence satisfactory to it that all Funded 
Indebtedness, if any, has been or will be satisfied in full at or prior to the Closing (in accordance 
with payoff letters provided to Purchaser satisfying the requirements of Section 2.3(b)) and that 
releases of any and all Liens held by third parties related thereto have been or will in connection 
with Closing be terminated and released in their entirety; 

(h) Ann Magruder shall have entered into an employment agreement with the 
Company substantially in the form attached hereto as Exhibit D (the "Magruder Employment 
Agreement"); 

(i) The Company, Ann Magruder, Thomas D. Magruder, Jr. and each of the 
Shareholders shall have entered into a restrictive covenant agreement with Purchaser substantially 
in the fonn attached hereto as Exhibit E (the "Restrictive Covenant Agreement"); 

G) The Company shall have transferred fee simple title to the Company Real Property 
to Purchaser (or an Affiliate of Purchaser) pursuant to a real estate purchase and sale agreement 
substantially in the form attached hereto as Exhibit F (the "Real Estate Purchase Agreement"); 

(k) The Company shall have maintained the Business in accordance with Section 

(1) No Material Adverse Change shall have occurred with respect to any of the 
Purchased Assets, the Company Real Property, or the Business, or the financial condition, sales, 
and general operations of the Company, or any event preventing the Company from operating the 
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mean confidential or proprietary information or confidential documents (whether or not marked as such) 
relating to the Business or the Purchased Assets, including proprietary information relating to Products, 
confidential records, computer software programs, terms of Assumed Contracts, Business Intellectual 
Property, pricing information, marketing information, sales techniques, business organization, personnel, 
business activities, customers, Suppliers, and financial information or prospects of the Business, in any 
form, including printed, written, oral, visual, electronic, or software; provided, however, that "Company 
Confidential Information" shall not include such information that is already publicly available, or that 
becomes publicly available, through no fault of the Company. In the event that the Company, any of the 
Shareholders, or any of their respective Affiliates (each a "Seller Party" and, collectively, the "Seller 
Parties") is requested or required (by oral question or request for information or documents in any legal 
proceeding, interrogatory, subpoena, civil investigative demand, or similar process) to disclose any 
Company Confidential Information, such Seller Party shall notify Purchaser of the request or requirement 
so that Purchaser may seek an appropriate protective order or waive compliance with the provisions of this 
Section 8.1. If, in the absence of a protective order or the receipt of a waiver hereunder, such Seller Party 
believes in good faith, after consulting with counsel, that it is compelled to disclose any such Company 
Confidential Infonnation to the tribunal or else stand liable for contempt, such Seller Party may disclose 
such Company Confidential Information to the tribunal; provided, however, that such Seller Party shall use 
its commercially reasonable efforts to obtain, at the request of Purchaser, an Order or other assurance that 
confidential treatment will be accorded to such portion of such Company Confidential Information required 
to be disclosed. The prohibitions against disclosure of Company Confidential Information recited herein 
are in addition to, and not in lieu of, any rights or remedies that Purchaser may have available pursuant to 
the Laws of any jurisdiction or at common law to prevent the disclosure of trade secrets or proprietary 
information, and the enforcement by Purchaser of its rights and remedies pursuant to this Agreement shall 
not be construed as a waiver of any other rights or available remedies that it may possess in law or equity 
absent this Agreement. 

8.2 Post-Closing Access to Records/Cooperation. Purchaser, on the one hand, and the 
Company, on the other hand, shall provide each other with such assistance as may reasonably be requested 
by the other in connection with the preparation of any return or report of Taxes, any audit or other 
examination by any Taxing authority, any judicial or administrative proceedings relating to Liabilities for 
Taxes, or any other similar matter for which cooperation and assistance is reasonably requested. Such 
assistance shall include providing copies of relevant Tax Returns and supporting material. The party 
requesting assistance hereunder shall reimburse the assisting party for reasonable out-of-pocket expenses 
incurred in providing assistance, including reasonable attorneys' fees. Purchaser, on the one hand, and the 
Company, on the other hand, will retain for the full period of any statute oflimitations and provide the other 
with any records or information which may be relevant to such preparation, audit, examination, proceeding, 
or determination. 

8.3 
Section 5.l(d): 

Consents, Payoff Letters, and Releases Not Obtained at Closing. Subject at all times to 

(a) If any Supplier other than Anheuser Busch expressly refuses to deliver a Consent 
identified on Schedule 3.3, or has conditioned consent on conditions that are unacceptable to 
Purchaser, in Purchaser's sole discretion (in either event a "Rejection", and such Brand for which 
such Supplier has refused to give Consent shall be an "Excluded Brand"), then the Purchase Price 
shall be reduced by the portion of the Purchase Price attributable to such Excluded Brand, and the 
Company shall not be required to sell and Purchaser shall not be required to purchase such Excluded 
Brand or any Inventory associated with such Excluded Brand. 
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Asset Purchase Agreement 
Adams Beverages of Mississippi, LLC/Rex Distributing Company, Inc. 

June 27, 2016 

(b) In the event there has not been a Rejection prior to Closing nor has a Supplier 
provided a Consent identified on Schedule 3.3 at or prior to Closing (other than the Consent of 
Anheuser Busch), the Company and the Shareholders shall identify such Consents, approvals, 
payoff letters, or releases (each a "Missing Consent" and collectively the "Missing Consents") to 
Purchaser in writing at least three (3) days prior to Closing. With respect to such Missing Consents, 
neither this Agreement nor the Transaction Documents shall constitute an assignment or an 
attempted assignment of the Contracts relating to each Missing Consent, and (i) with respect to 
Missing Consents for Brands, and subject to Section 8.3(c)-(d), the Purchase Price shall be reduced 
by the portion of the Purchase Price attributable to the Brand for which there is a Missing Consent, 
(ii) the Transaction Documents shall constitute an equitable assignment by the Company to 
Purchaser of all of the Company's rights, benefits, title, and interest in and to such Contract, to the 
extent permitted by Law, (iii) Purchaser shall be deemed to be the Company's agent for the purpose 
of completing, fulfilling, and discharging all of the Company's rights and Liabilities arising after 
the Closing Date under such Contract, (iv) the Company and the Shareholders shall indemnify and 
hold the Purchaser harmless from any Liabilities arising before the Closing Date under such 
Contract, (v) Purchaser shall indemnify and hold the Company and the Shareholders harmless from 
any Liabilities arising after the Closing Date under such Contract, and (vi) the Company shall take 
all reasonable steps and actions to provide Purchaser with the benefits of such Contract. 

( c) If any Supplier for which there is a Missing Consent at the time of Closing provides 
a Rejection after the Closing, the equitable assignment by the Company to the Purchaser by and 
through the Transaction Documents and each and every one of the other agreements described in 
Section 8.3(b)(ii}:(vi) above shall automatically terminate, without the necessity of further action 
of any Person, immediately upon delivery of such Rejection to Purchaser or the Company. The 
party receiving such Rejection from the Supplier hereby agrees to deliver notice of the same to the 
other party promptly upon receipt. Within twenty (20) Business Days following delivery of the 
Rejection to the Company, the Company agrees to use commercially reasonable efforts to cause 
either the Supplier or another buyer to remove from Purchaser's premises during normal business 
hours and upon advance notice to Purchaser, such inventory. If the Supplier or other buyer does 
not do so, then the Company shall have the inventory removed at the Company's sole cost and 
expense. 

( d) With respect to any Suppliers for which there is a Missing Consent at the time of 
Closing, Purchaser and Seller agree to continue to seek a Consent from such Suppliers after the 
Closing for a period of ninety (90) days ( or such other time as may be mutually agreed upon by the 
parties). Upon delivery of any such Consent after Closing, the parties hereby agree that a 
subsequent closing or closings will be held within three (3) Business Days of delivery in order to 
formally sell, transfer, convey, assign, and deliver to Purchaser all of the Company's right, title, 
and interest in and to the rights and assets relating to such Brand as of the date of such subsequent 
closing or closings, at which time Purchaser shall pay to the Company the portion of the Purchase 
Price attributableto the particular Brand as set forth herein. 

(e) For purposes of this Section 8.3, the portion of the Purchase Price attributable to a 
particular Brand shall be an amount equal to the Gross Profit of such Brand multiplied by the 
applicable multiplier for such Brand, all as set forth on Exhibit K. 

8.4 COBRA Matters. For the avoidance of doubt and notwithstanding anything in this 
Agreement, the Code or Treasury Regulations to the contrary, the Company shall be responsible for, and 
retain all liability relating to any group health plan continuation or conversion coverage required under 
Section 4980B of the Code, or applicable state or local laws (the "Required COBRA Coverage") with 

~5@vll 1: 17-cv-00033 
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IN WITNESS WHEREOF, the parties hereto have e,wcuied this Agreement as of the date first 
written above. 

CQMPANX: 

REX DISTRIBUTING COMPANY, INC., 
a Mississippi corporation 

SHA Bf HOLDERS: 

Katherine M. Lambeth, Individually 

Jane M. Walman, Individµally 

Thomas D. Magruder, Jr. ln'evocable Family Trust 
U/T/D October 14, 2014, 

Virginia C. Magruder Irrevocable Family Trust 

urr1D°"""""14,~. ~ 
By~ • 

Thomas 0. Magrud~ 

Magruder lffeVocable .Family Trust U/T/D 

=~~~~~.------
ISlp#llfl'I hgt to Mfft Purclrae Ar,ummt) 

27664502 v6 
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IN WD'Nl88 WBIRIOJ, 1111 pardes hereto 1-vc mOIS1Cd this Agmment a of the dm h 
wrmon above. 

CQMPANJ, 
REXD1STRJBUTING OOMPANY, INC., 
& Millfu{ppl aorpas,Uo11 

By.. __________ _ 
nomu D. Maan,der, Jr., kl Pre&ldent 

Tho°""' n. Masrudtr, Jr, lrrffoaable Family Tnalt 
Urt/D Ootaber 14, 2014, 

By:_.,..... ________ _ 
Vttai111&C. ~. Co-TrutDo 

Virainl& C. Mqnulet Jrrevccable Family Trult 
TJtr/D OotDbar-14, 20]4, • 

llyt.--.-------......--Thomu D. Macmdar, 1r., Tnao 

Ml,rvder lrravacable Family Truss Utr/0 
Aupn 13. 20141 

By; _________________ ~~ 
Ann JC. Maanld•• TnlalN 
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IN WrrNESS Wf.lEREOF' ~ p-.m},:s hen:to h!!Ye e:x.ecuted dlis ~t a.ti ·O.f 1ft~ ~l{! fiffl 
written above. 

( 

REX DlSTRlBifflNO COMPANY, WC., 
.it Missisdppi (:OlpOmion 

By:__ -
Thomaii D~ Magruiie.r, Jr., its PniSidi:mr 

Thomas D. M11.grude.r, Jr. Jrre,,,ooa.bie f~~ly Trust 
U/T.lD ~ M. 2014, 

By:. __ A_nn_K-.. --MI~~. Co--T~ 

V&-ginia C. Ma~det lrre\,ocabfc family Tl:'ilst 
LI/TIO O,,."tobe.141. 2014, 

Magruder Irre>.'t.1eaibk: Fmif}' TOlltt U.ITlD 
August 13, 20t4. 

f~~ P~t'k>,4nd Prud,Q:YA~'1 
27664502 v6 

---... 
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Asset Purchase Agreement 
Adams Beverages of Mississippi, LLC/Rex Distributing Company, Inc. 

June 27, 2016 

PURCHASER: 

ADAMS BEVERAGES OF MISSISSIPPI, LLC 
A Mississippi limited liability company 

By: ;;;1c1~ 
____ , its Manager 

The undersigned executes this Agreement for the so]ely 
to guaranty the performance of all duties and obligations 
of Adams Beverages of Mississippi, through the Closing 
of the transaction contemplated in this Agreement. This 
guaranty will not apply to any post-closing duties or 
obligations. 

ADAMS BEVERAGES, INC., 
an Alabama corporation 

2 
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Schedule 3.3 

Required Consents 

1. Amended & Restated Anheuser-Busch, Inc. Wholesale Equity Agreement signed May 28, 1997, 
with AB Exhibit 2 and 2(a) updated March 10, 2016. In addition, an appointment of Icelandic 
Glacial Water effective 3/13/2008 and 9th Street Beverage Non-Alcohol agreement effective 
February 24, 2009. 

2. Wholesaler Appointment Agreement effective August 19, 2011 between American Vintage 
Beverage Inc. and Rex Distributing Company, Inc. 

3. Wholesale Distribution Agreement made and entered into by and between Back Forty Beer 
Company, LLC. and Rex Distributing Co., Inc. effective February 27, 2012 

4. Wholesale Distribution Agreement made and entered into by and between Bayou Teche Brewing, 
L.L.C. and Rex Distributing Company, Inc. effective February 1, 2011. 

5. Distribution Agreement made as of the 3rd of March, 2010 by and between Rex and Big Easy 
Blends, LLC. 

6. Blue Pants Brewery and Rex Distributing Company, Inc. 

7. Wholesale Distribution Agreement made and entered into by and between Chafunkta Brewing 
Company, L.L.C. and Rex Distributing Company, Inc. effective June 17, 2014. 

8. Distribution Agreement made and entered, on this 1 day of September, 2014, by and between 
Chandeleur Island Brewing Company, LLC. and Rex Distributing Company, Inc. 

9. Wholesale Distribution Agreement made and entered into by and between Henryk E. Orlikc, 
L.L.C. through Microbrew Consultants, L.L.C. and Rex Distributing Company, Inc. signed 
January 29, 2010 and Amendment 1 dated January 29, 2013 changing the name to Covington 
Brewhouse, LLC. 

10. Agreement made and entered into by and between Crooked Letter Brewing Company, LLC and 
Rex Distributing Company, Inc. beginning July 1, 2012. 

11. Distribution Agreement dated November 10, 2015 between Fairhope Brewing Company and Rex 
Distributing Company. 

12. Master Sales and Distribution Agreement entered into on March 8, 2013 by and between the 
GFBC, Inc. dba Green Flash Brewing, Co. and Rex Distributing Company, Inc. signed March 8, 

2013. 
13. Agreement and Release between F &F Distributing and Rex Distributing Inc. to purchase the 

distribution rights of Grolsh International B.V. dated May 1, 2006 as ABI was appointed as 

importer. Letter dated August 1, 2008, advising Grolsh Importation Rights now MillerCoors. 
14. Wholesaler Appointment Agreement effective April 8, 2010 between Mark Anthony Brands, Inc., 

DBA Mike's Hard Lemonade Co. and Rex Distributing Company, Inc. 
15. Agreement made and entered into by and between Napa Smith Holdings, LLC DBA Napa Smith 

Brewery and Rex Distributing Company, Inc. effective July 1, 2012. 
16. Wholesaler Appointment Agreement by and between Sugar Creek Acquisition, LLC dba 

O'Fallon Brewery and Rex Distributing Company in 2012, unsigned by both parties. 
17. Distributor Agreement made April 2, 2010 by and between Phusion Projects, LLC dba Drink 

Four Brewing Company, and Rex Distributing Co., Inc. 

Case: 24Cl1:17-cv-00033 Document#: 20-2 Filed: 03/27/2017 Page 18 of 19 
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18. Distribution Contract made and entered into by and between Slowboat Brewing Company, LLC 
and Rex Distributing Company, Inc. beginning January 15, 2016. 

19. Southern Prohibition and Rex Distributing Company, Inc. 

20. Wholesaler Distribution Agreement entered into and by and between Southern Tier Brewing 

Company, LLC and Rex Distributing Company, Inc. dated July 6, 2015. 

21. Distribution Agreement made and entered into effective August 6, 2010, between SPB LLC d/b/a 
Stevens Point Brewery and Rex Distributing Company, Inc. 

22. Distribution Agreement made and effective March 10, 2010 by and between Tall Grass Brewery 
and Rex Distributing Company. 

23. Agreement made and entered into by and between Tennessee Branding Company, DBA Wild 

Ginger Brewing Company and Rex Distributing Company, Inc. effective February 5, 2015 signed 
by Ann Magruder. 

24. Distribution Agreement made effective March 10, 2010 by and between Motherlode Brewing Co 

LLC DBA Tommyknocker Brewery and Pub and Rex Distributing Company, Inc . 

25. Distributor Agreement dated December 7, 2015 by and between D. G. Yuengling & Son, Inc. and 
Rex Distributing Company, Inc. 

26. Brand Distributor Appointment letter dated January 27, 2016 from Winery Exchange to the 

Mississippi State Tax Commission appointing the brands Rockdale and Trouble to Rex 
Distributing Company, Inc. - Walmart Private Label 

,27. Distributor Agreement effective March 21, 2016 by and between AQUAhydrate, Inc. and Rex 
Distributing. 

28. Arizona Beverages USA LLC letter dated April 21, 2011 confirming the terms and provisions 

between AriZona Beverages USA LLC and Rex Distributing Company. 
29. Exclusive Distributorship Agreement made and effective July 15, 2011 by and between Coastal 

Promotions, Inc. and Rex Distributing Company. 

30. Exclusive Distributorship Agreement entered into April 9, 2010 between Rex Distributing and 

J&M Concepts. 

31. Distribution Agreement effective August 3, 2010 by and between Jones Soda Co. and Rex 

Distributing Co., Inc. 
32. King Juice and Rex Distributing Company, Inc. 

33. Distributorship Agreement between Nestle USA, Inc., d/b/a Nestle USA, Inc. Rex Distributing 
Company, Inc. effective March 27, 2012. 

34. Distribution Agreement effective January 1, 2014 by and between Talking Rain Beverage 

Company, Inc. and Rex Distributing Company, Inc. 
35. Independent Beverage Distributor Agreement and exclusive appointment effective March 15, 

2011 between Manzen LLC dba Xyience and Rex Distributing Company, Inc. 

36. San Antonio Winery and Rex Distributing Company, Inc. 
37. Vision Wine & Spirits and Rex Distributing Company, Inc. 
38. Biloxi Baseball, LLC Luxury Suite Lease Agreement made by and between Biloxi Baseball, LLC 

and Rex Distributing, Inc. for the term beginning April 15, 2015 and ending September 1, 2017. 

39. Sponsorship Entitlements Sign Contractual Agreement between Biloxi Baseball, LLC and Rex 
Distributing Co., for the period beginning April 9, 2015 and ending September 4, 2017. 

40. Contractual Agreement between Biloxi Baseball, LLC and Rex Distributing Company, Inc. for 
the 2015, 2016 and 2017 Biloxi Shuckers basesball season with Corporate Sponsorship Package. 

Case: 24Cll:17-cv-00033 Document#: 20-2 
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IN THE CIRCUIT COURT FOR HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

REX DISTRIBUTING COMPANY, INC., 

VERSUS 

ANHEUSER-BUSCH, LLC; MITCHELL 
BEVERAGE, LLC; MITCHELL REX 
DISTRIBUTING, LLC; MITCHELL 
DISTRIBUTING COMPANY, INC.; and 
D.G. YUENGLING AND SON, 
IN CORPORA TED d/b/a/ D.G. 
YUENGLING & SON, INC. 

PLAINTIFF 

CIVIL ACTION NO. 24Cll:17-cv-00033 

DEFENDANTS 

ANHEUSER-BUSCH, LLC'S 
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

Rex 1 entered into an Asset Purchase Agreement ("AP A") with Adams to sell its AB 

wholesalership and rights to distribute other brands of beer, including Yuengling. The AP A was 

subject to AB's approval. As alleged in the Complaint, AB exercised a valid contractual right 

pursuant to its distribution agreement with Rex to match and reassign the proposed sale to 

Mitchell ( an AB wholesaler in Mississippi) "at the price and on the terms and conditions" set 

forth in the AP A. Mitchell was prepared to pay the full purchase price. However, the day before 

Rex and Mitchell were to close, Yuengling terminated Rex. As a result, Rex could not transfer 

the Yuengling distribution rights. Pursuant to the express terms of the AP A, the $3 .1 million for 

the Yuengling rights was deducted from the purchase price. Rex is out $3.1 million, but not 

because of anything done by AB or Mitchell. The culprit is Yuengling, who, as alleged in the 

Complaint, "unlawfully terminated its relationship with Rex pre-sale." 

1 Plaintiff Rex Distributing Company, Inc. is referred to herein as "Rex." The defendants are referred to as follows: 
Anheuser-Busch, LLC ("AB"); D.G. Yuengling and Son, Inc. ("Yuengling"); Mitchell Beverage, LLC ("Mitchell"). 
Adams Beverages, Inc. is referred to as "Adams." 

Case: 24C!1:17-cv-00033 Document#: 21 Filed: 03/27/2017 Page 1 of 24 



Pursuant to Mississippi Rule of Civil Procedure 12(b)(6), all six claims filed by Rex 

against AB should be dismissed for failure to state a claim upon which relief can be granted. 

Count I (Breach of Contract). The relationship between Rex and AB was governed by 

a written contract- the Amended and Restated Anheuser-Busch, Inc. Wholesaler Equity 

Agreement ("Equity Agreement"). Rex admits that AB had a "contractual right to 'match and 

redirect' the sale to Mitchell," but alleges that AB breached Paragraph 4(d) of the Equity 

Agreement, which required that AB's reassignment be "at the price and on the terms and 

conditions applicable to" the proposed transfer from Rex to Adams.2 Rex does not identify any 

"term" or "condition" of the AP A that Mitchell did not meet. That is because all of the "terms 

and conditions" applicable to the proposed transfer to Adams were complied with in the transfer 

to Mitchell. In fact, the Complaint does not allege that Mitchell breached the AP A. The AP A 

expressly provided that if Yuengling disapproved the transaction, the price would be reduced by 

the $3.1 million value assigned to the Yuengling rights. When Yuengling did not provide its 

consent and terminated Rex, Rex and Mitchell adhered to the terms and conditions of the AP A 

and the price was reduced accordingly. Thus, there is no basis for a breach of contract claim 

against AB. 

Count II (Bad-Faith Breach of Contract). The bad-faith breach of contract claim 

should be dismissed for the same reasons as Count I. As repeatedly alleged in the Complaint, 

AB exercised a "contractual right." It is well-settled that AB "could not have acted in bad faith 

when [it] exercised a contractual right." Limbert v. Miss. Univ. for Women Alumnae Ass 'n, 998 

2 Attached to AB's Motion to Dismiss are the Equity Agreement between AB and Rex (Exhibit A) and excerpts 
from the Asset Purchase Agreement (Exhibit B). These documents may be considered by the Court on this motion 
because they "are central to the plaintiffs claim, even though they are not attached to the complaint." Breeden v. 
Buchanan, 164 So. 3d 1057, 1068 (Miss. Ct. App. 2015). 

-2-
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So. 2d 993, 999 (Miss. 2008). The allegation that Yuengling "unlawfully terminated" Rex 

cannot serve as the basis for a bad-faith claim against AB. Rex's claim is against Yuengling. 

Count III (Tortious Interference with Contract). AB is not liable for tortious 

interference because there was no breach of the AP A. Yuengling's consent was a condition 

precedent to the transfer of the Yuengling distribution rights. Because Yuengling's approval was 

never given and the condition precedent was not satisfied, there can be no action for tortious 

interference related to the proposed transfer of the Yuengling brands. R.A., Inc. v. Anheuser

Busch, Inc., 556 N.W.2d 567, 570 (Minn. Ct. App. 1996). Moreover, as a matter of law, AB 

could not tortiously interfere with the AP A between Rex and Adams because it was expressly 

conditioned on AB' s approval. AB cannot be liable for tortious interference because it was not 

an "outsider" or "disinterested third party" to the AP A. See Genet Co. v. Anheuser-Busch, Inc., 

498 So. 2d 683,684 (Fla. Dist. Ct. App. 1986); Barna Budweiser of Montgomery, Inc. v. 

Anheuser-Busch, Inc., 611 So. 2d 238,247 (Ala. 1992). Finally, Rex does not and cannot 

adequately allege that AB acted with malice where the Complaint itself establishes that AB acted 

pursuant to a "contractual right." 

Count IV (Civil Conspiracy). The exercise of a contractual right cannot form the basis 

for a conspiracy claim under Mississippi law. See, e.g., Shaw v. Burchfield, 481 So. 2d 247,255 

(Miss. 1985) ("There is no actionable conspiracy, however, where all that is shown is the 

exercise in a lawful manner of a right to terminate a contract."). AB exercised its rights under 

the Equity Agreement, and Rex has failed to adequately allege other than in mere conclusory 

form that AB had an unlawful purpose. 

Count V (Beer Industry Fair Dealing Act). Mississippi's Beer Industry Fair Dealing 

Act ("BIFDA") provides that a "supplier shall not interfere with, prevent or unreasonably delay 

-3-
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the transfer of the wholesaler's business." Miss. Code Ann.§ 67-7-13(2). Rex does not allege 

that AB delayed the transfer of its business, nor does it allege that AB prevented the sale. Rex 

sold its business to Mitchell pursuant to the same terms and conditions that it negotiated with 

Adams. Rex's claims arise from Yuengling's decision to disapprove the sale to Mitchell and 

then terminate Rex's rights to distribute Yuengling. It would hardly be "fair" to require AB to 

compensate Rex for the value of its Yuengling distribution rights when it was Yuengling who 

terminated those rights and transferred them to another wholesaler. 

Count VII (Punitive Damages). "Punitive damages are not an independent cause of 

action, they are a remedy." Cole v. Chevron USA, Inc., 554 F. Supp. 2d 655,674 (S.D. Miss. 

2007) (citing Kaplan v. Harco Nat. Ins. Co., 716 So. 2d 673,680 (Miss. Ct. App. 1998)). As all 

of Rex's claims against AB should be dismissed, so should its request for punitive damages. 

Moreover, punitive damages are only available where the defendant acts with "actual malice, 

gross negligence ... , or committed actual fraud." Miss. Code Ann.§ 11-1-65(1)(a). Rex does 

not allege that AB acted with gross negligence or committed fraud, and its conclusory allegations 

of malice are insufficient to state an entitlement to punitive damages, particularly when AB did 

nothing more than exercise an admittedly valid contractual right. 

FACTUAL ALLEGATIONS IN THE COMPLAINT 

AB's motion is based upon the well-pied allegations in the Complaint. AB will not 

respond to those allegations in the Complaint that quote the unbridled speculation of a trade 

newsletter. They are irrelevant to this motion, are not facts, and at best constitute inadmissible 

speculation. In addition, Rex's attempt to somehow bootstrap its claims to a Consent Decree 

entered into by AB and the U.S. Department of Justice in connection with the merger of AB 

InBev and SABMiller is a red herring. As Rex acknowledges, the AP A was entered into and 

-4-
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presented to AB before AB entered into the Consent Decree. (Comp!. ,r 51.) Moreover, a 

consent decree "is not a federal statute from which a private right of action may be implied" and 

Rex does not have standing to enforce it. See Reynolds v. Bank of Am., NA., 2013 U.S. Dist. 

Lexis 65768, at *32-33 (N.D. Tex. May 8, 2013). 

A. Rex's Relationship with AB was Governed by the Equity Agreement 

Beer is distributed in Mississippi through a three-tier system. Brewers (such as AB) sell 

to wholesalers (such as Mitchell) who in tum sell to retailers for on-premise (bars, restaurants, 

etc.) and off-premise (grocery stores, etc.) consumption. 

Prior to selling its business, Rex had distributed AB products to retailers in South 

Mississippi, including Gulfport. (Comp!. ,r,r 1, 18.) The relationship between AB and Rex was 

governed by a written contract, the Equity Agreement, which set forth the rights and 

responsibilities of each party.3 (Comp!. ,r 65.) The Equity Agreement provided Rex an 

exclusive territory within which to sell AB products. (Ex. A ,r l(a).) 

The Equity Agreement contains detailed provisions regarding a change of ownership of 

an AB wholesaler's business. Paragraph 4 of the Equity Agreement requires that an AB 

wholesaler request AB' s written approval in advance of any proposed transfer of ownership. 

(Ex. A ,r 4(b)(iii).) As alleged in the Complaint, the Equity Agreement provides AB with the 

right to "match and redirect" a proposed sale (Comp!. ,r 65): 

(d) At any time prior to the date on which Anheuser-Busch 
approves or disapproves a proposed transfer of an ownership interest 
in [Rex's] business, Anheuser-Busch shall have the right and 
option to purchase this ownership interest at the price and on 
the terms and conditions applicable to such proposed change, 
subject to the following: ... 

(iv) After notifying [Rex] that Anheuser-Busch intends to 
exercise its right to purchase such ownership interest of [Rex] 

3 The Equity Agreement is a uniform contract that AB has entered into with its wholesalers throughout the country. 

-5-
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in accordance with this sub-paragraph 4( d), Anheuser-Busch 
may assign such right to any third party selected by 
Anheuser-Busch, so long as Anheuser-Busch (A) assigns 
this right to a third party legally qualified to purchase and 
operate the business of [Rex] under the laws of the applicable 
State, and (B) remains liable to [Rex] for payment of the 
purchase price, if such third party violates its obligation to 
pay such purchase price to Wholesaler. 

(Ex. A ,r,r 4(d), 4(d)(iv) (emphasis added).) In its Complaint, Rex repeatedly refers to this as 

AB's "contractual right to 'match and redirect' the sale." (Compl. ,r,r 4, 45; Compl. ,r 65 ("The 

provisions of the Wholesaler Equity Agreement govern AB' s exercise of' match and redirect' 

rights with respect to Rex's sale of its business."); Compl. ,r 67 ("The Wholesaler Equity 

Agreement gives AB the right and option to purchase Rex's ownership interest .... ") (emphasis 

added).) 

B. Rex Began Selling Yuengling Products in February 2016 

Rex began selling the Yuengling brands in February 2016- 42 years after it began selling 

AB brands and just a few months before reaching an agreement to sell its business.4 (Compl. ,r 

41.) Rex does not allege that it paid any money to acquire its Yuengling rights. Yuengling's 

consent was required for any sale of Rex's distribution rights for the Yuengling brands. (Compl. 

,r 60; Ex. B Sch. 3.3(25) (Yuengling a "Required Consent").) 

C. Rex Negotiated An Asset Purchase Agreement To Sell Its Business To Adams 

Rex entered into a detailed Asset Purchase Agreement to sell its AB wholesalership to 

Adams. 5 (Compl. ,r 25.) Adams is an AB wholesaler in portions of North Carolina and 

Alabama. (Compl. ,r 24.) Adams has the same Equity Agreement with AB that Rex did. 

4At the time Yuengling awarded the rights for its brands to Rex, Yuengling was well aware that Rex was a 
longstanding AB wholesaler and that AB had the right to approve/disapprove and to match and redirect any 
proposed transfer. 
5 At the time that Rex and Adams executed their letter of understanding, Rex had been selling Yuengling brands for 
less than 90 days. (Compare Compl. ,i 41 with ,i 23.) 

-6-
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The AP A required Rex to deliver "Consents" from brewers, including AB and 

Yuengling. (Ex. B 11 2.3( a), 1.5( e ); Ex. B Sch. 3 .3.) The closing of the deal was subject to 

Anheuser-Busch's approval, but no other brewer's Consent was a condition precedent to the 

closing. (Ex. B 15.l(d).) Instead, the APA provided: 

If any Supplier other than Anheuser-Busch expressly 
refuses to deliver a Consent identified on Schedule 3.3, or 
has conditioned consent on conditions that are unacceptable 
to Purchaser, in Purchaser's sole discretion (in either event a 
"Rejection", and such Brand for which such Supplier has 
refused to give Consent shall be an "Excluded Brand"), then 
the Purchase Price shall be reduced by the portion of the 
Purchase Price attributable to such Excluded Brand, and 
[Rex] shall not be required to sell and Purchaser shall not 
be required to purchase such Excluded Brand or any 
Inventory associated with such Excluded Brand . 

(Ex. B 18.3(a) (emphasis added).) In other words, Rex recognized that one or more brewers 

(including Yuengling) might not consent to the sale and agreed that if that occurred, that 

brewer's brands would be removed from the transaction. (Id.) Nevertheless, the transaction 

would close so long as Rex secured consent from AB and sufficient other brewers to reach 92% 

of its estimated sales for 2016. (Ex. B 15.l(d).) 

D. AB Exercised Its Right To Match And Redirect 

The AP A was submitted to AB for approval. AB advised Rex that it would exercise its 

contractual right to "match and redirect." (Compl. 145.) AB assigned its rights to Mitchell 

(Compl. 14), a family-owned AB wholesaler that has successfully distributed AB products in 

Mississippi for 50 years. In compliance with Paragraph 4(d) of the Equity Agreement, AB 

advised Rex that the transaction with Mitchell would proceed "at the price and upon the terms 

and conditions" of the transaction with Adams. (Compl. 114, 53; Ex. A 14(d).) As a result of 

the match and redirect, Mitchell stepped into the shoes of Adams. 
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Rex was "displeased but ready to close" and "worked with Mitchell to finalize the 

details." (Compl. ,r 54.) Rex ultimately sold its business to Mitchell. (Compl. ,r 61.) Rex does 

not and cannot allege that Mitchell refused to pay the price negotiated by Rex and Adams or 

otherwise breached the agreement between Rex and Mitchell. It is also undisputed that Rex 

received the full value for the AB distribution rights. 

E. Yuengling Terminated Its Agreement With Rex 

After Rex had sold Yuengling products for a mere three months, the AP A assigned a 

value of $3.1 million to those distribution rights. (Compl. ,r,r 57, 63.) Yuengling did not consent 

to the sale of the distribution rights to its brands to Mitchell. (Compl. ,r 60.) Nor did Yuengling 

allow Rex to sell its Yuengling distribution rights to a third party. Yuengling instead is alleged 

to have "unlawfully terminated" its relationship with Rex one day before the transaction 

between Rex and Mitchell closed. (Compl. ,r,r 6, 61 (emphasis added).) Yuengling then 

assigned its rights to another wholesaler operating in Rex's former territory - who is not named 

as a defendant. It is unclear whether the new wholesaler paid Yuengling $3 .1 million or 

compensated Yuengling in any way. 

Pursuant to the express terms of the AP A between Rex and Adams that was assumed by 

Mitchell, Yuengling's refusal to consent to the transaction meant that the Yuengling distribution 

rights were not included in the sale to Mitchell. (See Compl. ,r 76; Ex. B ,r 8.3(a).) Under the 

terms of the AP A, the Yuengling products became "Excluded Brands" and Mitchell was not 

required to pay for them since it did not receive the rights to sell them. (Ex. B ,r 8.3(a).) As 

alleged in the Complaint, the final sale price from Rex to Mitchell was $47.4 million ($50.5 

million - $3.1 million). (Compl. ,r 62.) If Yuengling had consented to the transaction, its brand 
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rights would have been included and the total purchase price would have been $50.5 million. 

(Compl. 162.) 

There is no dispute as to the material facts. The legal implications of these facts are clear 

as well. 

MOTION TO DISMISS ST AND ARD 

"A Rule 12(b )( 6) motion to dismiss tests the legal sufficiency of a claim." Bowden v. 

Young, 120 So. 3d 971, 975 (Miss. 2013) (quotation omitted). "A motion to dismiss under the 

rule should not be granted unless, taking the factual allegations of the complaint as true, it 

appears beyond any reasonable doubt that the non movant can prove no set of facts in support of 

the claim which would entitle them to relief." Id. (quotation omitted). "Dismissal is proper if 

the complaint lacks an allegation regarding a required element necessary to obtain relief." Penn 

Nat'! Gaming, Inc. v. Ratliff, 954 So. 2d 427, 431 (Miss. 2007) (citation omitted). "Conclusory 

allegations or legal conclusions masquerading as factual conclusions will not suffice to defeat a 

motion to dismiss." Id. (citation omitted). 

On a motion to dismiss for failure to state a claim, "the court may certainly consider the 

contents of the complaint, the documents attached to the complaint, and the documents that are 

referred to in the complaint if they are central to the plaintiffs claim, even though they are not 

attached to the complaint." Breeden v. Buchanan, 164 So. 3d 1057, 1068 (Miss. Ct. App. 2015). 

Both the Equity Agreement between Rex and AB and the Asset Purchase Agreement between 

Rex and Adams that was assumed by Mitchell are referenced repeatedly in the Complaint and 

are central to Rex's claims. 6 Thus, the Court may consider both documents on this motion to 

dismiss. 

6 Rex alleges in Counts I and II that AB breached the Equity Agreement (Compl. ,i,i 64-72) and in Count III that AB 
interfered with the Asset Purchase Agreement between Rex and Adams (Compl. ,i,i 73-79; see also Comp!. ,i 25 
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ARGUMENT 

I. REX FAILS TO STATE A CLAIM FOR BREACH OF THE EQUITY 
AGREEMENT (COUNT I) 

The elements of a breach of contract claim are "(1) the existence of a valid and binding 

contract; and (2) that the defendant has broken, or breached it." Business Communs., Inc. v. 

Banks, 90 So. 3d 1221, 1224-25 (Miss. 2012). There is no dispute that the Equity Agreement 

was a valid and binding contract between Rex and AB. Rex has not and cannot state a claim that 

AB breached that contract. 

Rex admits that the Equity Agreement granted AB the right to match and redirect Rex's 

proposed sale of its business. In fact, Rex alleges that "[t]he Wholesaler Equity Agreement gives 

AB the right and option to purchase Rex's ownership interest" and that "[t]he provisions of 

the Wholesaler Equity Agreement govern AB's exercise of 'match and redirect' rights with 

respect to Rex's sale of its business." (Compl. ,r,r 67, 65 (emphasis added).) Throughout its 

Complaint, Rex refers to the match and redirect provision of the Equity Agreement as a 

"contractual right." (Compl. ,r,r 4, 45 (emphasis added).) Rex does not contend that AB's 

match right is invalid or unenforceable, or that AB did not assign the AP A to Mitchell on the 

same terms and conditions applicable to the proposed sale to Adams. 

Rather, the crux of Rex's Complaint is that it did not receive compensation from Mitchell 

for the value of the Yuengling distribution rights that were terminated by Yuengling. But 

Yuengling's decision to disapprove the sale to Mitchell and terminate Rex cannot provide the 

basis for a claim against AB for breach of the Equity Agreement. 

(Rex and Adams "drafted and negotiated an asset purchase agreement")). Thus, Rex should have attached the 
documents to the Complaint pursuant to Miss. R. Civ. P. lO(d) ("When any claim ... is founded on an account or 
other written instrument, a copy thereof should be attached to or filed with the pleading unless sufficient justification 
for its omission is stated in the pleading."). 
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Mitchell did not pay Rex the $3.1 million for the Yuengling distribution rights because 

those rights were not transferred and thus were excluded from the transaction pursuant to the 

express terms of the AP A. Rex made the sale of the Yuengling distribution rights contingent 

upon Yuengling's consent to their sale. (Compl. ,r 60; Ex. B Sch. 3.3(25) (Yuengling a 

"Required Consent").) Presumably, Rex did this because the contract it entered into with 

Yuengling months earlier required it to do so. Yuengling did not consent to the sale. (Compl. ,r 

60.) The AP A contemplated this result. Under the terms of the AP A, the Yuengling brands were 

carved out of the deal and Mitchell was not required to pay for them. (Ex. B ,r 8.3(a).) It would 

be an absurd result to require AB to compensate Rex for the value of its competitor Yuengling's 

distribution rights that were terminated by Yuengling and excluded from the transaction pursuant 

to the plain language of the AP A negotiated by Rex. 

Nevertheless, Rex contends that AB breached the Equity Agreement. Rex alleges that 

AB breached Paragraph 4(d)(iv) of the Equity Agreement, which provides: 

( d) At any time prior to the date on which Anheuser-Busch approves 
or disapproves a proposed transfer of an ownership interest in 
[Rex's] business, Anheuser-Busch shall have the right and option 
to purchase this ownership interest at the price and on the terms 
and conditions applicable to such proposed change, subject to the 
following: ... 

(iv) After notifying [Rex] that Anheuser-Busch intends to 
exercise its right to purchase such ownership interest of [Rex] 
in accordance with this sub-paragraph 4(d), Anheuser-Busch 
may assign such right to any third party selected by 
Anheuser-Busch, so long as Anheuser-Busch (A) assigns 
this right to a third party legally qualified to purchase and 
operate the business of [Rex] under the laws of the applicable 
State, and (B) remains liable to [Rex] for payment of the 
purchase price, if such third party violates its obligation 
to pay such purchase price to Wholesaler. 

(Ex. A ,r,r 4(d), 4(d)(iv) (emphasis added); Compl. ,r 67.) This theory fails badly. 
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Rex is correct that AB could only assign the right to purchase Rex on the "terms and 

conditions" applicable to the proposed transfer to Adams that was presented to AB. However, a 

term and condition of the AP A- Paragraph 8.3(a)- specifies that the purchaser was not required 

to pay for any distribution rights that were not transferred because the supplier refused to give its 

consent. (Ex. B ,r 8.3(a).) The same provision of the APA states that where a supplier does not 

consent to the sale, "the Purchase Price shall be reduced by the portion of the Purchase Price 

attributable to" the non-consenting supplier's brands. (Id. (emphasis added).) Thus, the price of 

the transaction was determined by how many suppliers consented to the transaction. Rex was 

not guaranteed to receive any particular amount, even from Adams. When Yuengling withheld 

its consent, the price of the Yuengling brand rights was excluded from the transaction. Mitchell 

paid the negotiated price for all distribution rights that actually changed hands in the sale, and 

Rex does not allege otherwise. Mitchell did not pay for the Yuengling brands because it did not 

receive the right to sell them. 

Moreover, AB remains liable to the selling wholesaler for payment of the purchase price 

under Paragraph 4( d)(iv) only "if such third party [Mitchell] violates its obligation to pay such 

purchase price to" the selling wholesaler. (Ex. A ,r 4(d)(iv).) Again, Rex does not allege that 

Mitchell breached the Asset Purchase Agreement; there is no allegation that Mitchell 

"violate[ d] its obligation to pay [the] purchase price." In fact, pursuant to the terms of the AP A, 

the parties were required to reduce the "Purchase Price" when Yuengling refused its consent. 

(Ex. B ,r 8.3(a).) In the absence of any allegation that Mitchell "violated its obligation" to pay 

the purchase price, there can be no claim against AB under Paragraph 4(d)(iv). 
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Rex also claims that AB breached Paragraph 4(b)(v). However, in Paragraph 66 of the 

Complaint, Rex selectively edits the provision of the Equity Agreement it seeks to put at issue. 

The complete text of Paragraph 4(b)(v) states: 

If Anheuser-Busch disapproves a proposed owner in 
Wholesaler's business solely because of (A) concern with 
the resulting Territory configuration or (B) market 
combinations to achieve economies of scale or enhanced 
sales opportunities, and if a sale is eventually completed to a 
party preferred and designated by Anheuser-Busch, then 
Anheuser-Busch shall ensure that the selling Wholesaler 
receives the same price, net of taxes, Wholesaler would have 
received from the disapproved purchaser. 

(Ex. A, 4(b)(v) (emphasis added).) By its clear and unambiguous terms, this provision is 

inapplicable here. 

Paragraph 4(b)(v) applies only "[i]f Anheuser-Busch disapproves a proposed owner ... 

solely because of' a specified reason. (Id. ( emphasis added).) Rex does not allege that AB 

disapproved Rex's preferred buyer (Adams). Instead, pursuant to the Equity Agreement, AB 

simply exercised its right to match and redirect the sale "prior to" approving or disapproving the 

proposed transfer to Adams. (Ex. A, 4(d).) Because AB did not disapprove Adams, Paragraph 

4(b )(v) does not apply and AB could not have breached it. Moreover, Rex was paid "the same 

price" by Mitchell that it would have been paid by Adams under the terms of the AP A without 

the Yuengling brands. Paragraph 4(b)(v) simply does not apply to the facts alleged in the 

Complaint.7 

7 Even if Rex had alleged (inaccurately) that AB disapproved Adams, its claim for breach of Paragraph 4(b)(v) 
would be subject to dismissal. Paragraph 4(b)(v) applies only where AB disapproves a proposed owner "solely 
because of (A) concern with the resulting Territory configuration or (B) market combinations to achieve economies 
of scale or enhanced sales opportunities." (Ex. Ai[ 4(b )(v) (emphasis added).) There is not a single allegation in the 
complaint nor could there be regarding the two "sole" reasons for disapproval that could trigger Paragraph 4(b )(v). 
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II. REX FAILS TO STATE A CLAIM FOR BAD-FAITH BREACH OF THE 

EQUITY AGREEMENT (COUNT II) 

Rex's bare-bones claim for "bad-faith breach of contract" consists of little more than a 

conclusory allegation that "AB breached the Wholesaler Equity Agreement in a way that violates 

standards of decency, fairness, and/or reasonableness." (Compl. ,i 71.) This count cannot 

survive a motion to dismiss for several reasons. 

First, "[a]lthough styled a tort claim, an action for bad-faith breach of contract is created 

by contract and requires proof of an actual breach of contract." Tarver v. Colonial Life & 

Accident Ins. Co., 2007 U.S. Dist. Lexis 12419, *28 (S.D. Miss. Feb. 21, 2007) (citing Aitken v. 

State Farm Mut. Auto. Ins. Co., 404 So. 2d 1040, 1045 (Miss. 1981)), aff'd 294 F. App'x 873 

(5th Cir. 2008). Without a valid claim for breach of contract, there can be no claim for bad-faith 

breach of contract. Anderson v. Litton Loan Servicing, 2010 U.S. Dist. Lexis 8277, *14-*15 

(S.D. Miss. Feb. 1, 2010) (granting summary judgment on bad-faith breach of contract claim 

where plaintiffs failed to offer a genuine issue of fact on breach of contract claim). As set forth 

above, AB did not breach the Equity Agreement. Thus, for the same reasons that Rex's claim for 

breach of the Equity Agreement should be dismissed, its claim for bad-faith breach of the Equity 

Agreement should meet the same fate. 

Second, as a matter oflaw, AB "could not have acted in bad faith when [it] exercised 

a contractual right." Limbert, 998 So. 2d at 999 (chancellor "committed reversible error" by 

failing to apply unambiguous language in contract authorizing defendant's actions) (emphasis 

added). The Mississippi Supreme Court has repeatedly held that "a party has not breached the 

implied covenant of good faith and fair dealing when the party 'took only those actions which 

were duly authorized by the contract."' Id. (quoting GMAC v. Baymon, 732 So. 2d 262, 269 

(Miss. 1999)). Here, Rex's claim for breach of contract is based entirely upon AB's exercise of 
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the match and redirect provision of the Equity Agreement - which Rex repeatedly admits is a 

"contractual right." (Compl. ,r,r 4, 45.) 

Finally, the Complaint is devoid of allegations that rise to the level of "bad faith" as it has 

been defined by the Mississippi Supreme Court. "The breach of good faith is bad faith 

characterized by some conduct which violates standards of decency, fairness or reasonableness." 

Cenac v. Murry, 609 So. 2d 1257, 1272 (Miss. 1992). Bad faith requires "a showing of more 

than bad judgment or negligence; rather, 'bad faith' implies some conscious wrongdoing 

because of dishonest purpose or moral obliquity." Limbert, 998 So. 2d at 998 (quotations 

omitted) ( emphasis added). Rex does not allege (nor could it) that AB engaged in conscious 

wrongdoing, dishonesty, or "moral obliquity." At most, Rex alleges that AB's purpose "was to 

reward Mitchell and marginalize Yuengling." (Compl. ,r 77.) Even accepting that allegation as 

true (it is not), it is insufficient to support an allegation of bad faith. 

III. REX FAILS TO STATE A CLAIM FOR TORTIOUS INTERFERENCE WITH 
CONTRACT (COUNT III) 

Rex's tortious interference claim should be dismissed for three separate reasons: 

(a) there was no breach of the APA and no enforceable agreement to transfer the Yuengling 

rights; (b) AB cannot, as a matter of law, interfere with a contract for the sale of an AB 

wholesalership that is specifically conditioned upon its approval; and (c) Rex has not and cannot 

adequately plead that AB' s actions "were calculated to cause damage to the plaintiffs in their 

lawful business" or were done with malice. 

A. Absent Yuengling's Consent, The Agreement To Transfer The Yuengling 
Distribution Rights Was Unenforceable 

"An action for tortious interference with contract ordinarily lies when a party maliciously 

interferes with a valid and enforceable contract, causing one party not to perform and resulting 

in injury to the other contracting party." Hollywood Cemetery Ass 'n v. Board of Mayor & 

-15-

Case: 24Cll:17-cv-00033 Document#: 21 Filed: 03/27/2017 Page 15 of 24 



I 

I 
!Ill 

I 
I 
I 

I 
I 

Selectmen of the City of McComb City, 760 So. 2d 715, 719 (Miss. 2000) (emphasis added). Rex 

does not allege that Mitchell failed to perform in accordance with the terms of the APA. Indeed, 

the APA contemplated that Yuengling may not consent to the sale of distribution rights to the 

Yuengling brands, and specified what would happen in that circumstance: "If any Supplier other 

than Anheuser-Busch expressly refuses to deliver a Consent .... then the Purchase Price shall be 

reduced by the portion of the Purchase Price attributable to such Excluded Brand, and ... 

Purchaser shall not be required to purchase such Excluded Brand .... " (Ex. B ,r 8.3(a).) 

Mitchell and Rex followed the terms of the AP A and deducted the portion of the purchase price 

attributable to the Yuengling brands. In the absence of an allegation that Mitchell failed to 

perform in accordance with the AP A, there can be no tortious interference claim against AB. 

To the extent Rex claims that it was unable to transfer the Yuengling rights to Mitchell, 

Yuengling's approval was a condition precedent to the sale of the Yuengling brands. (Compl. ,r 

60; Ex. B Sch. 3.3(25) (Yuengling a "Required Consent").) "A condition precedent has been 

defined as a 'condition which must be performed before the agreement of the parties shall 

become a binding contract or ... a condition which must be fulfilled before the duty to perform 

an existing contract arises."' Austin v. Carpenter, 3 So. 3d 14 7, 149-50 (Miss. Ct. App. 2009) 

(quoting Turnbough v. Steere Broad. Corp., 681 So. 2d 1325, 1327 (Miss. 1996)). "[A] breach 

of contract does not occur when a contract is conditioned on third-party approval and the 

approval is not received. If the event required by the condition does not occur, there can be no 

breach of contract, since the contract is unenforceable." R.A., 556 N.W.2d at 570. Yuengling 

did not consent to the sale of Rex's Yuengling business. (Compl. ,r 60.) "Because the condition 

precedent was not satisfied, the contract did not become binding and enforceable." Austin, 3 So. 

3d at 150. Because there was no enforceable agreement to sell the Yuengling rights, there could 
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be no interference: "[ o ]f course the plaintiff must also prove that an enforceable obligation 

existed between the plaintiff and another party." Hollywood Cemetery, 760 So. 2d at 719 (citing 

Merchants & Planters Bank v. Williamson, 691 So. 2d 398, 407 (Miss. 1997)). 

The allegation that AB and Mitchell "prevented Rex from transferring its Yuengling 

distribution rights to another distributor who could distribute Yuengling over Rex's entire 

territory" (Compl. ,i 77) is illogical and inconsistent with more specific factual allegations 

contained elsewhere in the complaint. It was Yuengling - not AB - that not only disapproved 

the sale of Yuengling rights to Mitchell, but went beyond that and terminated Rex's right to 

distribute Yuengling. (Comp 1. ,i,i 6, 60-61.) It was, therefore, Yuengling' s termination of Rex 

that foreclosed the sale of those distribution rights to another wholesaler. The fact that 

Yuengling stripped Rex of its Yuengling rights rather than permit it to transfer those rights to 

another wholesaler does not give rise to a claim against AB. 

B. AB Was Not An "Outsider" To The Asset Purchase Agreement 

A tortious interference claim may only be asserted against "some third, outside person 

who causes the party not to perform. Thus, in order to pursue a cause of action, it is accepted 

that the wrongdoer is a 'stranger' to the contract which was interfered with- an outsider." 

Cenac, 609 So. 2d at 1269 (emphasis added). "It is well settled law in Mississippi that unless the 

party alleged to have interfered with a contract was a 'total stranger' to the contract, that party 

cannot be said to have intentionally interfered with the contract." Robinson v. Coastal Family 

Health Center, Inc., 756 F. Supp. 958, 964 (S.D. Miss. 1990) (citing Columbus v. Reliance Ins. 

Co., 626 F. Supp. 1147 (S.D. Miss. 1986)). 

"A-B was not a disinterested third party to the plaintiffs' agreement." Genet, 498 So. 2d 

at 684. In Genet, the court dismissed a tortious interference claim against AB in connection with 

the proposed sale of an AB wholesalership. The court held that because the sale agreement "was 
-17-
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specifically conditioned upon A-B's approval, as a matter oflaw, A-B cannot be liable for 

tortious interference with the[] agreement." Id. In Bama Budweiser, the Supreme Court of 

Alabama reached the same conclusion and dismissed a tortious interference claim against AB 

because the sale "required Anheuser-Busch's approval, without which the transfer could not be 

completed." 611 So. 2d at 247. Indeed, much of the value of the APA was a result of the 

exclusive rights to sell AB products and AB's approval was a condition precedent to the closing 

of the deal. Because it was not a "stranger" or "outsider" to the AP A, AB cannot be liable for 

tortious interference. See Allied Distributors, Inc. v. Latrobe Brewing Co., 847 F. Supp. 376, 

379 (E.D.N.C. 1993) ("Latrobe [a brewer], as a non-outsider, has no tort liability under North 

Carolina law for tortious interference with the agreement allegedly entered into between" two 

wholesalers). 

C. Rex Does Not Allege That AB's Actions Were Calculated To Cause Damage 
Or That AB Acted With Malice 

Rex also does not satisfy the second and third elements of a tortious interference claim 

because it fails to adequately allege that AB's actions "were calculated to cause damage to the 

plaintiffs in their lawful business" and that they were done with malice. Hollywood Cemetery, 

760 So. 2d at 719. At best, Rex alleges that "AB and Mitchell were aware that redirecting the 

sale of Rex's business to Mitchell would cause Rex to lose the ability to sell its Yuengling 

distribution rights." (Compl. ,r 76.) But this is pure speculation that makes little sense and 

conflicts with the facts as alleged in the Complaint. Under the match and redirect, Mitchell 

assumed all terms and conditions of the APA, which included the purchase of the Yuengling 

brand rights. Under the AP A, Mitchell was contractually obliged to pay for the Yuengling rights 

so long as Yuengling approved the sale. The Complaint itself alleges that "only months prior, 
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Yuengling had approved Mitchell for Yuengling distribution rights" (Compl. ,r 59) and that 

Mitchell was "a qualified transferee" (Compl. ,r 93). 

Even if Rex's allegation were true (it is not), AB's "mere knowledge of a detrimental 

effect on [Rex] does not constitute evidence that its actions were calculated to cause damage." 

Hollywood Cemetery, 760 So. 2d at 720. Moreover, AB's exercise of its contractual right is 

inconsistent with malice. See Fuselier, Ott & McKee, P.A. v. Moeller, 507 So. 2d 63, 69 (Miss. 

1987) ("Finding that the appellants had a contractual right to discharge Moeller, we conclude 

from the evidence an absence of willful, wanton, malicious, or intentional wrong."). 

IV. REX FAILS TO STATE A CLAIM FOR CIVIL CONSPIRACY (COUNT IV) 

Rex's conspiracy claim is also fatally flawed. "Under Mississippi law, a conspiracy is a 

combination of persons for the purpose of accomplishing an unlawful purpose or a lawful 

purpose unlawfully." Gallagher Bassett Servs. v. Jeffcoat, 887 So. 2d 777, 786 (Miss. 2004) 

(quotation omitted) (emphasis added). "[I]n order to establish a civil conspiracy, the plaintiff 

must prove (1) an agreement between two or more persons, (2) to accomplish an unlawful 

purpose or a lawful purpose unlawfully, (3) an overt act in furtherance of the conspiracy, and (4) 

damages to the plaintiff as a proximate result." Harris v. Town of Woodville, l 96 So. 3d 1121, 

1131 (Miss. Ct. App. 2016) ( quotation omitted). The claim fails because Rex has not alleged an 

unlawful purpose. As Rex acknowledges, AB had a "contractual right" to match and redirect 

the proposed sale to Mitchell. (Compl. ,r,r 4, 45.) The alleged overt act is that "AB exercised 

its match and redirect rights under the Wholesaler Equity Agreement to force Rex to sell its 

business to Mitchell, and Mitchell consummated that transaction." (Compl. ,r 83 ( emphasis 

added).) Thus, Rex's claim is that AB conspired with Mitchell to do what AB was specifically 

authorized to do by the Equity Agreement. 
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Rex alleges that "AB and Mitchell conspired to redirect the sale of Rex's business from 

Adams to Mitchell." (Compl. ,r 81.) The exercise of a contractual right cannot form the basis of 

a conspiracy claim. See Shaw, 481 So. 2d at 255 ("There is no actionable conspiracy, however, 

where all that is shown is the exercise in a lawful manner of a right to terminate a contract."); 

Tuma v. Jackson Mun. Airport Auth., 2010 U.S. Dist. Lexis 116193, *8 (S.D. Miss. Nov. 1, 

2010) ( dismissing conspiracy claim where defendant "merely exercised its contractual right to 

settle" a claim); Braddock Law Firm, PLLC v. Becnel, 139 So. 3d 722, 727 (Miss. Ct. App. 

2013) (lawful termination of the agreement "negates an element of conspiracy, which consists of 

two persons who enter into unlawful activity"). In the absence of an unlawful purpose, the 

conspiracy claim cannot stand. 

In addition, "the claim of civil conspiracy does not stand alone, but is dependent on 

conspiring to commit a particular wrong." Sharkey v. Barber, 188 So. 3d 1245, 1247 (Miss. Ct. 

App. 2016) (citing Aiken v. Rimkus Consulting Group Inc., 333 Fed. App'x 806, 812 (5th Cir. 

2009) (applying Mississippi law and holding "a civil conspiracy claim cannot stand alone, but 

must be based on an underlying tort") (citing Wells v. Shelter Gen. Ins. Co., 217 F. Supp. 2d 744, 

755 (S.D. Miss. 2002) (applying Mississippi law and citing cases).) There is no underlying tort 

because the tortious interference claim cannot stand. 

V. REX FAILS TO STATE A CLAIM AGAINST AB FOR VIOLATION OF THE 
BEER INDUSTRY FAIR DEALING ACT (COUNT V) 

The Mississippi BIFDA provides that a "supplier shall not interfere with, prevent or 

unreasonably delay the transfer of the wholesaler's business." Miss. Code Ann.§ 67-7-13(2). 

Rex does not allege that AB "unreasonably delayed" the transfer. Nor does Rex allege that AB 

"prevented" the transfer of Rex's business. To the extent Rex claims that AB "interfered" with 
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its sale, Rex's claim fails for the same reason that Count IV fails. In any event, it is undeniable 

that Rex completed the transfer of its business to Mitchell. ( Comp 1. ,r 61.) 

AB did not disapprove a sale to Adams. Rather, AB exercised its "contractual right to 

'match and redirect' the sale to Mitchell." (Compl. ,r 4.) As required by the Equity Agreement, 

Mitchell was assigned the right to purchase Rex "at the price and on the terms and conditions 

applicable to such proposed sale." (Ex. A ,r 4(d).) One of the "terms and conditions applicable" 

to Rex's proposed sale was Yuengling's consent to the transfer of the right to distribute its 

brands. Yuengling, acting independently of AB, disapproved the proposed transaction and then 

terminated Rex's distribution rights for the Yuengling brands. (Compl. ,r,r 60, 61.) As a result of 

Yuengling's actions, Rex could not sell its Yuengling distribution rights to Mitchell, Adams, or 

anyone else. It was Yuengling, not AB, who "prevented" the transfer of Rex's Yuengling 

business, and Rex lost the portion of its purchase price attributable to the Yuengling business as 

a direct result of Yuengling's termination of Rex. Rex received the same value for AB rights 

from Mitchell that it would have received from Adams. 

As part of this action, Rex is pursuing a claim for violation of the Mississippi BIFDA 

against Yuengling for its alleged unreasonable refusal to accept the transfer of Rex's Yuengling 

business to Mitchell. It would make no sense to require AB - a direct competitor of Yuengling

to compensate Rex for the value of Yuengling distribution rights that Yuengling terminated and 

then transferred to another wholesaler. AB does not control Yuengling, and Rex does not allege 

otherwise. AB left Rex in the same position with Mitchell as it would have been with Adams: 

Rex entered into an agreement to transfer distribution rights that was subject to the consent of the 

brewers whose rights Rex sought to transfer. There was no assurance that Yuengling ( or any 

other brewer) would approve a sale to Mitchell, just as there was no assurance that those brewers 

-21-

Case: 24Cll:17-cv-00033 Document#: 21 Fiied: 03/27/2017 Page 21 of 24 



~) 

' I 

would approve a sale to Adams. The AP A anticipated that one or more brewers may not consent 

and provided for that possibility. Yuengling decided not to approve the sale to Mitchell. That 

Yuengling decided to terminate Rex rather than provide Rex the opportunity to transfer its 

distribution rights to Adams or another Mississippi wholesaler, including the wholesaler that is 

currently selling Yuengling in Rex's former territory, does not give rise to a claim against AB. 

VI. REX FAILS TO STATE A CLAIM AGAINST AB FOR PUNITIVE 
DAMAGES (COUNT VII) 

"Punitive damages are not an independent cause of action, they are a remedy." Cole, 554 

F. Supp. 2d at 674 (citing Kaplan, 716 So. 2d at 680). Where a plaintiff cannot recover actual 

damages, punitive damages are not recoverable. Lenaz v. Conway, 105 So. 2d 762, 766 (Miss. 

1958); Alcorn County v. US. Interstate Supplies, 731 F.2d 1160, 1170 (5th Cir. 1984) 

(Mississippi follows the general rule that punitive damages "are not recoverable in the absence of 

a properly pleaded and proven cause of action for actual damages"). Because any right to 

recover punitive damages would arise from Rex's other claims - all of which should be 

dismissed - Count VII should be dismissed as well. 

This count should be dismissed and Rex's prayer for punitive damages stricken for the 

separate and independent reason that Rex has not come close to pleading an entitlement to 

punitive damages here. "Punitive damages are assessed only in extreme cases." Gardner v. 

Jones, 464 So. 2d 1144, 1148 (Miss. 1985) ( quotation omitted). Punitive damages may not be 

awarded unless the plaintiff proves that the defendant "acted with actual malice, gross negligence 

which evidences a willful, wanton or reckless disregard for the safety of others, or committed 

actual fraud." Miss. Code Ann.§ l 1-1-65(1)(a). Rex does not allege that AB acted with gross 

negligence or committed fraud. The only question is whether Rex has pled facts that could 

support a finding of "actual malice." It has not. 
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The model jury instruction for punitive damages provides that "malice" means that the 

defendant "intentionally does something wrong without having a valid reason or excuse." 

Proposed Mississippi Plain Language Model Jury Instructions - Civil, Instr. No. 5041 Damages 

- Punitive Damages- General Instruction and Verdict Form (Feb. 17, 2012) (emphasis added). 

Here, the Complaint states that AB had a contractual right to match and reassign the proposed 

sale of Rex from Adams to Mitchell. Where the Complaint itself establishes that AB had a 

"valid reason" for its actions, Rex is not entitled to pursue punitive damages. 

AB. 

CONCLUSION 

Accordingly, AB respectfully requests that the Court dismiss all of Rex's claims against 

Respectfully submitted, this 2ili day of March, 2017. 

ANHEUSER-BUSCH, LLC, Defendant 

Is James G. Wyly, III 
James G. Wyly, III (MS Bar No. 7415) 
Kyle S. Moran (MS Bar No. 10724) 
PHELPS DUNBAR LLP 

NorthCourt One- Suite 300 
2304 19th Street 
Gulfport, Mississippi 39503 
Phone: (228) 679-1130 
Fax: (228) 679-1130 
jim.wyly@phelps.com 
kyle.moran@phelps.com 

Attorneys for Anheuser-Busch, LLC 
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IN THE CIRCUIT COURT FOR HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

REX DISTRIBUTING COMPANY, INC., PLAINTIFF 

VERSUS CIVIL ACTION NO. 24CI-1:17-cv-33 

ANHEUSER-BUSCH, LLC; MITCHELL 
BEVERAGE, LLC; MITCHELL REX 
DISTRIBUTING, LLC; MITCHELL 
DISTRIBUTING COMPANY, INC.; and 
D.G. YUENGLING AND SON, 
INCORPORATED d/b/a D.G. 
YUENGLING & SON, INC. 

DEFENDANTS 

REX DISTRIBUTING COMPANY, INC.'S RESPONSE TO 

ANHEUSER-BUSCH, LLC'S RULE 12(B)(6) MOTION TO DISMISS 

EXHIBIT 
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Plaintiff Rex Distributing Company, Inc. opposes Defendant Anheuser-Busch, LLC's 

Rule 12(b)(6) motion to dismiss for the reasons that follow. 1 

INTRODUCTION 

AB would have this Court believe that this lawsuit is a cut and dried breach of contract 

case. In AB' s retelling, "AB exercised a valid contractual right"2-end of story. 

But AB does not address the complaint's factual allegations that AB and Mitchell 

unlawfully conspired to redirect Rex's sale from Adams to Mitchell. AB dismisses press reports 

that support the complaint's factual allegations-now corroborated by Yuengling's cross

claims against AB and Mitchell-as "irrelevant" "speculation."3 But AB has nothing at all to 

say about the complaint's separate, detailed factual allegations of AB's behind-the-scenes 

machinations. AB does not address the private meetings, phone calls, and emails that 

substantiate Rex's claims. AB' s avoidance is telling. 

AB cannot prevail on a Rule 12(b)(6) motion to dismiss by ignoring well-pleaded facts. 

A Rule 12(b)(6) motion to dismiss must accept all of a complaint's well-pleaded facts as true. 

The well-pleaded facts, summarized below, support claims against AB not only for breach of 

contract and bad faith breach of contract, but also for tortious interference with contract, civil 

conspiracy, and violations of Mississippi's Beer Industry Fair Dealing Act. 

1 As used herein, "Rex" is Plaintiff Rex Distributing Company, Inc.; "AB" is Defendant Anheuser-Busch, LLC; 
"Mitchell" is, collectively, Defendants Mitchell Beverage, LLC, Mitchell Rex Distributing, LLC, and Mitchell 
Distributing Company, Inc.; "Yuengling" is D.G. Yuengling and Son, Incorporated d/b/a D.G. Yuengling & Son, 
Inc.; and "Adams" is Adams Beverages, Inc. 
2 Doc. 14 at 1 ("AB exercised a valid contractual right"), at 2 ("AB had a 'contractual right to 'match and redirect' 
the sale to Mitchell"), at 3 ("AB exercised its rights under the Equity Agreement"), at 4 ("AB did nothing more than 
exercise an admittedly valid contractual right"), at 5 ("the Equity Agreement provides AB with the right to 'match 
and redirect"'), at 7 ("AB advised Rex that it would exercise its contractual right to 'match and redirect."'), at 10 
("the Equity Agreement granted AB the right to match and redirect"), at 14 ("AB 'could not have acted in bad faith 
when [it] exercised a contractual right"'), at 19 ("AB's exercise of its contractual right is inconsistent with malice."), 
at 20 ("The exercise of a contractual right cannot form the basis of a conspiracy claim."), at 23 ("AB had a 
contractual right to match and reassign the proposed sale from Adams to Mitchell"). 
3 Doc. 14 at 4. 
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All three defendants agree that Rex lost $3.1 million, through no fault of Rex. The 

dispute is over who is to blame. AB and Mitchell blame Yuengling,4 and Yuengling blames AB 

and Mitchell. 5 Ultimately someone, not Rex, is to blame. It is enough at this stage that Rex 

has pled facts that, if proven, would warrant a finding that AB is legally liable. This dispute 

cannot be resolved on the pleadings, but instead only after discovery and development of the 

record. 

FACTUAL ALLEGATIONS 

AB omits from its motion's brief the complaint's factual allegations relevant to Rex's 

claims against AB. Those factual allegations, which must be accepted as true, are as follows . 

Rex decides to sell, and Adams is the highest bidder. 

For more than 42 years, Rex was South Mississippi's Anheuser-Busch beer distributor.6 

The family-owned company was founded in 1974 and grew under the leadership of father and 

daughter Dan and Ann Magruder. In 2016, the company employed more than 120 people and 

served Hancock, Harrison, and Jackson counties, as well as the cities of Picayune, Poplarville, 

and Lucedale. 7 

The company was instrumental in bringing new beer brands to South Mississippi. After 

Mississippi's beer laws changed in 2012, Rex helped craft brewers-including local brewers 

4 E.g., Doc. 14 (AB's motion to dismiss) at 1 ("The culprit is Yuengling."), at 17 ("It was Yuengling-not AB"), at 
21 ("It was Yuengling, not AB"); Doc. 48 (Mitchell's motion to dismiss) at 8 ("it was Yuengling, not Mitchell 
Beverage"). 
5 E.g., Doc. 55 (Yuengling's cross-claims) at 'I] 36 ("The agreement by AB and Mitchell to redirect the transfer of 
Rex's business to Mitchell without Yuengling's consent ... constitutes an unlawful agreement which was intended 
to and did in fact restrain trade and hinder competition ... "), at ,i 3 8 (" ... constitutes a conspiracy to unlawfully 
restrain trade"), at ,i 40 (" ... constitutes an unlawful group boycott which was intended to and did in fact restrain 
trade"), at ,i 45 (" ... was an agreement between two or more persons to accomplish an unlawful purpose or a lawful 
purpose unlawfully"), at ,i 41 ("AB and Mitchell tortiously interfered with Yuengling's contract with Rex."), at ,i 43 
("AB and Mitchell tortiously interfered with Yuengling's prospective business relations ... "). 
6 Doc. 1 at ,i 18. 
7 Doc. l at'I] 19. 
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Chandeleur, Crooked Letter, and Southern Prohibition-place their brands in South Mississippi 

stores. After years of effort, Rex was one of the first distributors to introduce Yuengling beer to 

the State of Mississippi. 8 

The Magruders invested a lot in Rex, and Rex had a lot to show for it. When Rex 

announced its intent to sell its business in April 2016, Rex received a number of attractive bids 

from other AB wholesalers. The highest and best bid, for $50.5 million, was from Adams. 9 

Given all that Rex had accomplished, the decision to sell was bittersweet. But the 

Magruder family knew and respected the Adams family and trusted them to continue Rex's 

business. Also, the Adams family desired to work with Ann Magruder. As part of its offer to 

Rex, in addition to the $50.5 million, Adams offered Ann a salaried position that would ensure 

her continued involvement in the business. 10 

On May 4, 2016, Rex and Adams executed a letter of understanding that summarized the 

terms of the sale. 11 Rex and Adams next informed AB of the parties' plans. AB could have no 

good faith objection to Rex's sale to Adams: Headquartered in Alabama, Adams' geographic 

territory was separated from Rex's geographic territory by just one county. Adams was an 

"Anchor Wholesaler"-a preferred AB distributor-that had ably worked in new markets in 

recent years. Adams's president also served as AB's Wholesaler Panel's chairman. Adams was 

a model distributor and in a good position to continue Rex's business. 12 

Over the summer, everything proceeded as planned. Adams undertook its due diligence 

of Rex's business and real estate, and Rex prepared its employees for the transition. The two 

8 Doc. I at ,r 20. 
9 Doc. I at ,r 21. 
10 Doc. I at ,r 22. 
11 Doc. I at ,r 23. 
12 Doc. I at ,r 24. 
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families drafted and negotiated an asset purchase agreement in the expectation of closing on 

August 26, 2016. 13 

Mitchell wants Rex. 

Rex and Adams did not know that, in fact, behind the scenes AB was working to redirect 

the sale to Mitchell. 14 

Rex's market was especially attractive to Mitchell. Mitchell was headquartered in 

Meridian, Mississippi, and viewed Rex's geographic territory-which included the Mississippi 

Gulf Coast's casinos and the Keesler Air Force base-as "a great part of the state." If Mitchell 

bought Rex, Mitchell would control almost half of AB's Mississippi market. 15 

Mitchell always viewed itself as Rex's presumptive buyer. When he first heard that Rex 

intended to sell, Manny Mitchell, Mitchell's CEO, contacted Dan Magruder directly. Manny 

told Dan he "badly" wanted Mitchell to buy Rex; he said the "importance of this to the future of 

our company and our family cannot be overstated." Manny wanted an inside track to purchase 

Rex, but Dan insisted that the process be fair. Manny was disappointed when Dan referred him 

to Rex's broker. 16 

Mitchell did bid for Rex-but its bid, for $49.65 million, was significantly less than 

Adams' s. Manny Mitchell was livid when he learned that Adams had outbid Mitchell. 17 

Mitchell communicated its displeasure to AB. 18 

13 Doc. 1 at ,r 25. 
14 Doc. 1 at ,r 26. 
15 Doc. 1 at ,r 27. 
16 Doc. 1 at ,r 28. 
17 Doc. 1 at ,r 29. 
18 Doc. 1 at ,r 30. 
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AB owes Mitchell a favor after Mitchell spurns Yuengling. 

At the time, AB owed Mitchell a favor. 19 

For years, beer distributors in Mississippi had solicited Yuengling's business. Yuengling 

is the country's oldest brewer and always had a foothold in New England markets. In the past 

two decades, it has expanded into Southern states.20 By 2015, all of AB's Mississippi 

distributors had completed Yuengling's application and due diligence process.21 

AB, however, views Yuengling as a threat. Unlike craft brewers, Yuengling competes 

directly with AB's core brands, including Budweiser. When Yuengling enters new markets, it 

diverts sales from AB brands.22 As Yuengling's debut in Mississippi grew near, AB grew 

restless.23 

On November 13, 2015, AB announced a meeting with the Mississippi distributors in St. 

Louis on November 18, 2015. The Mississippi distributors knew AB's purpose: to talk them out 

of doing business with Yuengling. The group agreed that it was in everyone's interests to stick 

together. Each distributor-including Mitchell-reassured the group that they were committed.24 

During the meeting, AB sought to undermine the group's resolve; it encouraged the distributors 

not to accept Yuegling's business and promised incentives if they cooperated. But no one in the 

group volunteered. 25 

19 Doc. 1 at,i 31. 
20 Doc. 1 at ,i 32. 
21 Doc. 1 at ,i 33. 
22 Doc. 1 at ,i 34. 
23 Doc. 1 at ,i 35. See also Doc. 55 (Yuengling's cross-claims) at ,i 15 ("When AB learned that Yuengling was 
considering contracting with AB wholesalers to distribute Yuengling products in Mississippi, AB took action 
to protect its overwhelming market share in Mississippi by preventing its wholesalers from distributing 
Yuengling in the state."). 
24 Doc. 1 at ,i 36. 
25 Doc. 1 at ,i 37. 
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After the meeting failed to achieve its purpose, AB grew more desperate.26 AB followed 

up with the Mississippi distributors individually. AB's message was clear: take Yuengling's 

business at your own risk. In a phone call with Rex on November 23, 2015, Sanjiv Chhatwal, 

AB's Regional Vice President of Sales, was explicit: AB would not reward distributors who 

worked with Yuengling. AB would make things harder on them.27 

Such tactics are anti-competitive and unlawful. But from AB they were nothing new. 

Indeed, even at the time, the same tactics were the subject of an ongoing investigation of AB by 

the U.S. Department of Justice. Among the Department of Justice's chief allegations: that AB 

engages in "practices and programs that disincentivize distributors from selling and promoting 

the beers of ABI' s high-end and other rivals. "28 

AB's anti-competitive and unlawful tactics notwithstanding, the Mississippi distributors 

mostly stuck together. Rex, for its part, successfully launched its Yuengling brands on Super 

Bowl weekend and, within months, built a business worth $3.1 million.29 

Only one Mississippi distributor yielded to AB: Mitchell.30 

26 Doc. 1 at ,i 38. 
27 Doc. 1 at ,i 39. 
28 Doc. 1 at ,i 40. See also Doc. 55 (Yuengling's cross-claims) at ,i 25 ("The DOJ's complaint focuses specifically 
on anticompetitive provisions of the Wholesaler Equity Agreement to which ABI requires its wholesalers to 
agree"); Doc. 55-1 (DOJ Complaint) at ,i 27 ("ABI exerts considerable influence over ARI-Affiliated 
Wholesalers, in part by requiring that these distributors enter into a Wholesaler Equity Agreement ... "). 
29 Doc. 1 at ,i 41. AB counters that "Rex does not allege that it paid any money to acquire its Yuengling rights." 
Doc. 14 at 6. "Yuengling does not sell its distributing rights to wholesalers when it enters a state, but instead 
requires its wholesalers to invest in marketing the Yuengling brands." Doc. 55 (Yuengling's cross-claims) at ,i 9. 
"Yuengling distribution rights are highly prized and, when a wholesaler gets appointed Yuengling 
distribution rights, it immediately enjoys significant equity in the brands." Doc. 55 (Yuengling's cross-claims) 
atiJlO. 
30 Doc. 1 at ,i 42. See also Doc. 55 (Yuengling's cross-claims) at ,i 16 ("Despite enormous pressure from AB, the 
Mississippi AB wholesalers all executed Distributorship Agreements with Yuengling-except Mitchell."), at ,i 
17 ("Mitchell's prior solicitation-then abrupt rejections-of Yuengling's distribution rights disrupted 
Yuengling's footprint in Mississippi because Yuengling had no distributor in place to cover the territory that 
was to be assigned to Mitchell."), at ,i 18 ("This disruption and delay benefitted AB and Mitchell, who both 
realized significant financial advantages, at the expense of Yuengling."). 

6 
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In a few months, AB would reward Mitchell for its loyalty. When AB learned that Rex 

would sell its business to Adams, AB quietly began work to redirect the sale to Mitchell 

instead.31 

AB redirects Rex's sale to Mitchell two days before closing. 

Throughout the summer, AB pretended to profess its support of Rex's sale to Adams. 

Indeed, on information and belief, on August 19, 2016, Sanjiv Chhatwal reviewed Adams's 

future marketing plan for Rex. Everything was ready for the August 26, 2016 closing. 32 

But on the morning of Wednesday, August 24, 2016, just two days before Friday's 

closing, David West, AB' s Senior Director for Mergers and Acquisitions, called Dan Magruder 

to advise that AB would exercise a little-used contractual right to "match and redirect" the sale to 

someone else. In his call that morning, and again in a follow-up call that evening, David assured 

Dan that Rex would receive the same consideration for the redirected sale. 33 

In a letter delivered via email that day, Bob Tallett, AB' s Vice President of Business & 

Wholesaler Development, promised the sale would be on the same terms and conditions and at 

the same price, as required by contract. Tallett's letter did not disclose to whom it would redirect 

the sale, but it was clear that Rex "will receive the same consideration": 

As you know, under Paragraph 4(d) of the Anheuser-Busch, Inc. Wholesaler 
Equity Agreement in effect between Rex Distributing Company, Inc. and 
Anheuser-Busch, LLC ("Anheuser Busch), at any time prior to the date on which 
Anheuser-Busch approves or disapproves a proposed transfer of an ownership 
interest in a wholesaler's business, Anheuser-Busch has "the right and option to 
purchase this ownership interest at the price and on the terms and conditions 
applicable" to the proposed ownership change. This letter constitutes notice 
pursuant to Paragraph 4(d) that Anheuser-Busch does hereby exercise its right 
and option to purchase the ownership interests which were proposed to be 

31 Doc. 1 at, 43. 
32 Doc. 1 at, 44. 
33 Doc. 1 at, 45. 
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purchased by Adams Beverages of Mississippi, LLC ... at the price and upon the 
terms and conditions applicable to the proposed transfer. 

* * * 

... As a result of this transaction, you will receive the same consideration you 
would have received from the proposed sale. 

(Emphasis added.) In a phone conversation later that week, Bob Tallett assured Dan and Ann 

Magruder that Rex would not lose any money as a result of the redirect. 34 

Rex was shocked by AB' s late announcement. It was also disappointed: It had looked 

forward to the sale of its business to Adams, and it had worked tirelessly over the summer to 

close on August 26, 2016, as intended. 35 

News of AB's redirect spreads. 

AB's announcement quickly spread across the industry. Trade journals immediately 

named Mitchell as the new buyer and pointed to Mitchell's recent spuming of Yuengling.36 

AB's redirect to Mitchell rewarded Mitchell for its loyalty-and at the same time sent a message 

to Yuengling. More than one trade journal picked up on this anti-competitive slant and its 

relevance to the Department of Justice's investigation. One trade journal wondered "whether AB 

[was] taking punitive action on Yuengling and/or rewarding Mitchell for not taking Yuengling 

initially." Another asked, "Could this deal be reward for those acts of incredible kindness? ... 

WHAT ABOUT THE FEDS? What will DOI have to say about this?"37 

Indeed, the Department of Justice had recently proposed a settlement with AB that would 

prohibit AB from disincentivizing sales of rival brands and from exercising match and redirect 

34 Doc. 1 at 'I! 46. 
35 Doc. 1 at 'I! 47. 
36 Doc. 1 at 'I! 48. 
37 Doc. 1 at 'I! 49. 
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rights to disadvantage them. The settlement should have prevented AB from redirecting Rex's 

sale to Mitchell. According to the Department of Justice, the settlement would "prevent ABI 

from using its rights over management or ownership changes to promote alignment by selecting 

new owners because they have demonstrated a willingness not to carry or promote rival 

brands. "38 

The complaint represents that the proposed settlement, because it was not final, was not 

binding on AB. 39 The representation was in error. In fact, in federal court filings, AB agreed "to 

comply with all the terms and provisions of the proposed Final Judgment ... as though the same 

were in full force and effect as the final order of the Court. "40 

Mitchell pretends to be surprised. 

Mitchell, for its part, feigned surprise at its good news. But on information and belief, 

Mitchell had already arranged financing for the purchase from Wells Fargo. On information and 

belief, the arrangements were made through a San Francisco office, presumably so that no one in 

the Southeast would know.41 

On August 30, 2016, AB finally advised Rex in writing that it would redirect the sale to 

Mitchell. Again AB emphasized that the sale would be "at the price and upon the terms and 

38 Doc. 1 at 150. See also Doc. 55-2 (DOJ Proposed Final Judgment) at 16, § V.D and 18, § V.F; Doc. 55 
(Yuengling's cross-claims) at 127 ("ABI (defined to include subsidiaries such as AB) expressly agreed not to 
'condition its relationship with' any distributor based on whether or the extent to which that distributor sold 
competing brands."), at 1 28 ("ABI also expressly agreed that, in exercising its right to redirect the sale of any 
ABI distributor to another, it would 'not give weight to or base any decision to exercise such right upon either 
Distributor's business relationship' with a competitor such as Yuengling."). 
39 Doc. 1 at 151. 
40 Doc. 55-3 (DOJ Hold Separate Stipulation and Order) at 10, § IV.B. 
41 Doc. 1 at 1 52. 
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conditions" of the sale to Adams. (Emphasis added.)42 AB thereby forced Rex to sell to 

Mitchell. Rex, displeased but ready to close, worked with Mitchell to finalize the details.43 

Yuengling refuses to transfer its business to Mitchell, as AB intended. 

Yuengling correctly interpreted AB's redirect to Mitchell as a strike at Yuengling.44 In a 

fifteen-page letter to the Department of Justice, Yuengling, using AB's redirect to Mitchell as an 

example, complained that AB' s match and redirect rights empowered AB "to completely disrupt 

the market" of third-party brewers like Yuengling.45 

On October 12, 2016, Yuengling advised that it did not consent to the sale of Rex's 

Yuengling business to Mitchell.46 On October 13, 2016, Yuengling terminated its relationship 

with Rex-one day before Rex and Mitchell closed.47 

Rex loses $3.1 million. 

As a result of AB's, Mitchell's, and Yuengling's machinations, a sale that should have 

been for $50.5 million was for $47.4 million instead.48 Rex lost $3.1 million, through no fault of 

Rex.49 Rex filed this lawsuit against AB, Mitchell, and Yuengling, and now Yuengling has 

cross-sued AB and Mitchell. Yuengling's cross-claims corroborate Rex's factual allegations, as 

indicated in footnotes herein. 

42 Doc. 1 at ,i 53. 
43 Doc. 1 at ,i 54. 
44 Doc. 1 at ,i 55. See also Doc. 55 (Yuengling's cross-claims) at ,i 30 ("[O]n information and belief, AB 
committed financial incentives to Mitchell that would deter Mitchell from promoting and distributing 
products of AB competitors including Yuengling."). 
45 Doc. 1 at ,r 56. 
46 Doc. 1 at ,r 60. 
47 Doc. 1 at ,r 61. See also Doc. 55 (Yuengling's cross-claims) at ,r 32 ("Yuengling's letter to Rex advised that in 
the extent Rex did not close the transaction with Mitchell, the termination notice should be considered null 
and void."). 
48 Doc. 1 at ,i 62. 
49 Doc. 1 at ,r 63. 
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ARGUMENT 

"When considering a 12(b)(6) motion, the court's inquiry essentially is limited to the 

content of the complaint." Ngo v. Centennial Ins. Co., 893 So. 2d 1076, 1081 (Miss. Ct. App. 

2005) ( citation omitted). "The court must assume the factual allegations in the complaint are 

true, con~true them in a manner most favorable to the non-movant, and decide if the facts alleged 

could give rise to an actionable claim." Id. (citations omitted). "A motion to dismiss made 

under Rule 12(b)(6) should not be granted unless it appears beyond doubt that the plaintiff can 

prove no set of facts in support of his claim which would entitle him to relief." Id. (citations 

omitted). See also Lott v. Saulters, 133 So. 3d 794, 798 (Miss. 2014) ("In deciding whether to 

grant a motion to dismiss, all of the allegations in the plaintiffs complaint must be taken as true, 

and the motion should be granted only where 'it appears beyond doubt that the plaintiff will be 

unable to prove any set of facts in support of his claim."') (quoting Scaggs v. GPCH-GP, Inc., 

931 So.2d 1274, 1275 (Miss. 2006)). 

I. BREACH OF CONTRACT 

"The elements of a breach of contract [claim] are: ( 1) the existence of a valid and binding 

contract; (2) that the defendant has broken, or breached it; and (3) that the plaintiff has been 

thereby damaged monetarily." Favre Prop. Mgmt., LLC v. Cinque Bambini, 863 So. 2d 1037, 

1044 (Miss. Ct. App. 2004)). 

AB argues AB could not have breached its Wholesaler Equity Agreement, because even 

Rex "admits" that AB had a contractual right to match and redirect, and AB properly exercised 

that right. To be clear, Rex does not "admit" anything. 50 Rex's complaint alleges that AB 

50 AB's fixation on the question of whether the match and redirect right is "a valid contractual right" (as opposed to 
whether AB improperly exercised the match and redirect right) is telling. In fact, although Rex has not alleged it, it 
is a fair question whether AB 's right to match and redirect is a "valid contractual right" in the State of Mississippi. 
The Wholesaler Equity Agreement states that "Anheuser-Busch shall have the right and option to purchase this 
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"announced that it would use a little-used contractual right to 'match and redirect' to Mitchell."51 

Rex's complaint does not "admit" that AB properly exercised that right. It is disingenuous of 

AB to repeatedly misrepresent otherwise. 

Rex's position is that AB did not properly exercise the right to match and redirect, 

because AB did not ensure that Rex received the same price that Rex would have received from 

Adams. 52 The Wholesaler Equity Agreement is clear that, if AB exercises the match and redirect 

right, AB must ensure that the selling distributor receives the same price that it would have 

received from the original purchaser. That is the "match" in the match and redirect. The 

Wholesaler Equity Agreement states, in relevant part: 

Anheuser-Busch recognizes Wholesaler's desire to obtain the best 
available price for its business .... 53 

Wholesaler shall request from Anheuser-Busch written approval in 
advance of any proposed transfer of an ownership interest in Wholesaler .... 
Anheuser-Busch's approval of such request shall not be unreasonably withheld 

54 

If Anheuser-Busch disapproves a proposed owner in Wholesaler's 
business ... , and if a sale is eventually completed to a party preferred and 
designated by Anheuser-Busch, then Anheuser-Busch shall ensure that the 
selling Wholesaler receives the same price, net of taxes, that Wholesaler would 
have received from the disapproved purchaser . ... 55 

At any time prior to the date on which Anheuser-Busch approves or 
disapproves a proposed transfer of an ownership interest in Wholesaler's 
business, Anheuser-Busch shall have the right and option to purchase this 

ownership interest ... and may assign such right to any third party selected by Anheuser-Busch." Doc. 13-1 
(Wholesaler Equity Agreement) at§ 4(d) (emphasis added). Mississippi law prohibits AB from purchasing an 
ownership interest in a beer distributorship in Mississippi. Miss. Code Ann.§ 67-3-46. Hence AB's sensitivity. 
51 Doc. 1 at ,r 4. See also at ,r 45 (AB "advise[d] that AB would exercise a little-used contractual right to 'match and 
redirect."). 
52 Doc. 1 at ,r 66-68. 
53 Doc. 13-1 (Wholesaler Equity Agreement) at§ 4(b) (emphasis added). 
54 Doc. 13-1 (Wholesaler Equity Agreement) at § 4(b )(iii). 
55 Doc. 13-1 (Wholesaler Equity Agreement) at§ 4(b)(v) (emphasis added). 
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ownership interest at the price and on the same terms and conditions applicable 
to such proposed change .... 56 

AB understood that the assurance that Rex would receive the same price was essential to 

Rex's cooperation. When, just two days before the scheduled closing of Rex's sale to Adams, 

AB announced that it would redirect the sale to Mitchell instead, David West, AB's Senior 

Director for Mergers and Acquisitions, called Dan Magruder to assure him that Rex would 

receive the "same consideration" for the redirected sale. 57 Bob Tallett, AB's Vice President of 

Business & Wholesaler Development, also assured Dan Magruder, in writing, that Rex "will 

receive the same consideration you would have received from the proposed sale."58 In a 

subsequent phone conversation, Tallett again assured Dan and Ann Magruder that Rex would 

not lose any money as a result of the redirect. 59 

But AB did not hold up its end of the bargain. Rex would have received $50.5 million 

from Adams, but after AB redirected the sale to Mitchell, Rex received $47.4 million instead. 

AB breached the Wholesaler Equity Agreement by failing to ensure that Rex received the $3 .1 

million difference. Rex states a claim for breach of contract against AB. 

AB's primary defense to its own breach of contract is "Yuengling did it." AB argues Rex 

would have received $50.5 million if only Yuengling would have consented to Rex's sale to 

Mitchell. AB contends that Mitchell fulfilled all of the "terms and conditions" of Rex and 

Adams' s asset purchase agreement; that under the asset purchase agreement, the purchase price 

was reduced by the value attributable to a non-consenting supplier's brand; and that Mitchell 

would have paid the full purchase price if Yuengling would have consented to the sale. But the 

56 Doc. 13-1 (Wholesaler Equity Agreement) at§ 4(d) (emphasis added). 
57 Doc. 1 at ,i 45. 
58 Doc. 1 at ,i 46 (emphasis added). 
59 Doc. 1 at ,i 46. 
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question is not whether Mitchell breached any provision of Rex and Adams's asset purchase 

agreement. It also is not Yuengling's responsibility to ensure AB's compliance with its own 

Wholesaler Equity Agreement. Whether Mitchell or Yuengling breached any obligation to 

anyone is irrelevant to whether AB breached its obligation to Rex. It was AB's obligation 

under the Wholesaler Equity Agreement-no one else's-to ensure that Rex received the same 

price that Rex would have received from Adams. 

AB argues it would be "absurd" to require AB to compensate Rex for a value attributable 

to its competitor's brand. But when AB decided to redirect the sale from Adams to Mitchell, it 

understood the risks that Yuengling would not consent and that Mitchell would not pay Rex the 

same price that Adams would have paid. Nevertheless, the Wholesaler Equity Agreement 

required AB to put Rex in the same position it would have been in but for AB' s redirect. It 

makes no difference whether the $3.1 million difference is attributable to Yuengling's 

brand or anything else. Under the Wholesaler Equity Agreement, AB is liable for the 

difference. It was AB's obligation to ensure that AB's redirect would not hurt Rex. 

AB argues Rex was not entitled to the "same price" that it would have received from 

Adams because AB did not "disapprove" Adams. The argument is semantic nonsense. AB 

cannot have it both ways: AB either approved Adams or it disapproved Adams. To the extent 

AB's argument is that AB did not give "specified reasons" for its disapproval, therefore AB 

cannot be said to have "disapproved" the sale to Adams, AB's argument is cute but 

unpersuasive. It would be patently unfair to interpret the Wholesaler Equity Agreement in a 

way that allows AB to avoid liability by refusing to give a "specified reason" for its actions. The 

Wholesaler Equity Agreement refers to price-"the best available price," "same price," "at the 

price"-throughout. The Wholesaler Equity Agreement required AB to put Rex in the same 
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price position it would have been in but for AB's redirect. To the extent there exists any 

ambiguity, the Wholesaler Equity Agreement must be interpreted in Rex's favor, 

particularly at this stage. E.g., Swartzfager v. Saul, --- So.3d ----, 2017 WL 639781 at *5 

(Miss. Feb. 16, 2017) ("A consistent rule of contract construction is that 'when the terms of a 

contract are vague or ambiguous, they are always construed more strongly against the party 

preparing it."') (citing cases); Isle of Capri Casino, Inc. v. Silver Land, Inc., 132 So. 3d 588, 598 

(Miss. Ct. App. 2013) ("If the terms of a contract are subject to more than one reasonable 

interpretation, it is a question properly submitted to the jury.") (quoting Royer Homes of 

Mississippi, Inc. v. Chandeleur Homes, Inc., 857 So. 2d 748, 752 (Miss. 2003)). 

AB complains that Rex's complaint "does not allege" that AB disapproved Adams. The 

complaint alleges that for months AB led Rex to believe AB would approve its sale to Adams.60 

Only two days before the sale's closing, AB announced that it was redirecting the sale to 

Mitchell instead.61 AB disapproved Adams when it redirected the sale to "a party preferred and 

designated by" AB.62 To the extent the complaint is not already clear, Rex ought to be permitted 

to amend. 

II. BAD FAITH BREACH OF CONTRACT 

"All contracts carry an inherent covenant of good faith and fair dealing." Ferrara v. 

Walters, 919 So. 2d 876, 883 (Miss. 2005) (citing Cenac v. Murry, 609 So. 2d 1257, 1272 (Miss. 

1992)). "The breach of good faith is bad faith characterized by some conduct which violates 

standards of decency, fairness or reasonableness." Cenac, 609 So. 2d at 1272. 

60 Doc. 1 at ,i,i 24, 44. 
61 Doc. 1 at ,i 45 . 
62 Doc. 13-1 (Wholesaler Equity Agreement) at§ 4(b)(v) (emphasis added). 
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AB argues Rex has not alleged "that AB engaged in wrongdoing, dishonesty, or 'moral 

obliquity."' But AB ignores the complaint's factual allegations of AB' s wrongdoing. The 

complaint alleges that AB viewed Yuengling as a threat and sought to keep it out of 

Mississippi63
; that AB called a meeting in St. Louis to discourage Mississippi distributors from 

accepting Yuegling's business64
; that AB threatened Mississippi distributors that if they accepted 

Yuengling's business AB would make things harder on them65
; that the same tactics were the 

subject of an ongoing investigation of AB by the Department of Justice66
; that AB's settlement 

with the Department of Justice should have prevented AB from redirecting Rex's sale to 

Mitchell67
; that AB led Rex and Adams to believe that it would approve Rex's sale to Adams,68 

but just two days before closing redirected the sale to Mitchell instead69
; that all along Mitchell 

had been arranging financing for the purchase from Wells Fargo through a San Francisco office, 

presumably so that no one in the Southeast would know70
; and that AB's redirect to Mitchell 

violated Mississippi's Beer Industry Fair Dealing Act. 71 AB has nothing at all to say about 

these and other of the complaint's separate, detailed factual allegations of AB's behind-the

scenes machinations. AB's alleged conduct "violates standards of decency, fairness or 

reasonableness." Cenac, 609 So. 2d at 1272. Rex states a claim for bad faith breach of contract 

against AB. 

63 Doc. 1 at ,i 35. 
64 Doc. 1 at ,i 37. 
65 Doc. 1 at ,i 39. 
66 Doc. 1 at ,i 40. 
67 Doc. 1 at ,i 50. 
68 Doc. 1 at ,i 44. 
69 Doc. 1 at ,i 45. 
70 Doc. 1 at ,i 52. 
71 Doc. 1 at,i,i 87-91. 
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AB argues AB cannot be liable for bad faith breach of contract because AB is not liable 

for breach of contract in the first instance. The argument is without merit. As shown, Rex's 

complaint states a claim for breach of contract against AB. 

AB argues AB cannot have acted in bad faith because Rex "admits" that AB had a 

contractual right to match and redirect, and AB properly exercised that right. Again, the 

argument is without merit. Rex does not "admit" anything. Rex's position is that AB did not 

properly exercise the right to match and redirect, because AB did not ensure that Rex received 

the same price that Rex would have received from Adams.72 Unlike in the cases AB cites, AB's 

actions were not "duly authorized by the contract."73 Those cases do not speak to this case and 

do not foreclose AB' s claim for bad faith breach of contract against AB. 

III. TORTIOUS INTERFERENCE WITH CONTRACT 

"The elements of intentional interference with contract are: '(1) that the acts were 

intentional and willful; (2) that they were calculated to cause damage to the plaintiff in his/her 

lawful business; (3) that they were done with the unlawful purpose of causing damage and loss, 

without right or justifiable cause on the part of the defendant (which acts constitute malice); and 

(4) that actual damage or loss resulted,' and '(5) the defendant's acts were the proximate cause of 

the loss or damage suffered by the plaintiff."' Alfonso v. Gulf Pub. Co., 87 So. 3d 1055, 1060 

(Miss. 2012) (quoting Scruggs, Millette, Bozeman & Dent, P.A. v. Merkl & Cocke, P.A., 910 

So.2d 1093, 1098-99 (Miss. 2005)). 

The complaint alleges that AB and Mitchell interfered with Rex and Adams's asset 

purchase agreement by improperly and unlawfully redirecting the sale of Rex's business from 

72 Doc. 1 at ,i,i 66-68. 
73 Doc. 14 at 15 ( citing Limbert v. Mississippi Univ. for Women Alumnae Ass 'n, Inc., 998 So. 2d 993, 999 (Miss. 
2008) ("[A] party has not breached the implied covenant of good faith and fair dealing when the party 'took only 
those actions which were duly authorized by the contract."') ( emphasis added)). 
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Adams to Mitchell; that these acts were done for the unlawful purpose of rewarding Mitchell and 

marginalizing Yuengling-to AB's benefit, at Rex's expense; that AB and Mitchell's 

interference prevented Rex from transferring its Yuengling distribution rights to another 

distributor who could distribute Yuengling over Rex's entire territory; that but for AB and 

Mitchell's interference, Rex would have consummated its sale to Adams and received the full 

$50.5 million purchase price; and that AB and Mitchell's interference is the proximate cause of 

Rex's $3.1 million loss.74 Rex therefore has stated a claim for tortious interference against AB. 

AB nevertheless makes a number of arguments why it is not liable for tortious 

interference. None of the arguments are persuasive. 

AB argues it is not liable for tortious interference because Mitchell performed under Rex 

and Adams's asset purchase agreement, therefore there was no breach, and no interference, with 

that contract. The argument dodges the issue. True, Mitchell assumed Adams's obligations 

under Rex and Adams's asset purchase agreement. But Mitchell's performance does not negate 

Rex's claim. AB and Mitchell unquestionably prevented Rex from selling its business to Adams. 

AB argues it is not liable for tortious interference because performance in any event was 

conditioned on Yuengling's approval, and "Yuengling stripped Rex of its Yuengling rights." 

But there are no factual allegations that would support that Yuengling did not or would not 

approve Rex's sale to Adams. Accepting the well-pleaded facts as true, but for AB and 

Mitchell's interference, Rex would have consummated its sale to Adams and received the full 

$50.5 million purchase price. 

AB argues AB could not tortiously interfere with Rex and Adams' s asset purchase 

agreement because only "total strangers" and "outsiders" can tortiously interfere with a contract. 

74 Doc. 1 at ,r,r 73-78. 
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AB cites two Mississippi cases in support: Robinson v. Coastal Family Health Center, Inc., 756 

F. Supp. 958 (S.D. Miss. 1990), and Columbus v. Reliance Ins. Co., 626 F. Supp. 1147 (S.D. 

Miss. 1986). Neither case supports the proposition that AB cannot be held liable for tortious 

interference here. In Robinson, the plaintiff, a physician, sued his medical clinic and its 

executive director for wrongful termination. The court held the executive director could not be 

held liable for tortious interference with the plaintiff's employment contract, where the executive 

director "acted as an agent" of the clinic and "did sign" the contract on the clinic's behalf.75 In 

Columbus, the plaintiff sued his insurer's claims adjustors for alleged improper handling of his 

insurance claims. The court held that the claims adjustors could not be held liable for tortious 

interference with the plaintiffs-insurers' business relationship, where "their relationship with the 

plaintiff arose only because of the existence of the contract and all of their actions were 

undertaken in the context of adjusting plaintiffs claims."76 Even by Robinson and Columbus's 

standard, AB was an "outsider" to Rex and Adams's asset purchase agreement: AB did not 

negotiate or sign the asset purchase agreement on either party's behalf, as in Robinson, and AB' s 

relationship to Rex did not arise only because of the existence of the asset purchase agreement, 

as in Columbus. There furthermore is no question that Mitchell was an "outsider" to Rex 

and Adams's asset purchase agreement-Mitchell lost its bid for Rex's business to 

Adams-and AB conspired with Mitchell to redirect the sale to Mitchell anyway. 

AB argues AB could not tortiously interfere with Rex and Adams's asset purchase 

agreement because it was expressly conditioned on AB 's approval. AB cites three cases-all 

75 Robinson, 756 F. Supp. at 964 ("[T]he individual charged with intentional interference with a contract acted as an 
agent of one of the contracting parties. In this instance, although Shanks was not an actual party to the Employment 
Contract between Coastal and Robinson, she did sign the Agreement as Executive Director of Coastal."). 
76 Columbus, 626 F. Supp. at 1149 ("It cannot be said that GAB and Summerlin were acting as 'total strangers to the 
contract' when, according to the complaint and amended complaint, their relationship with the plaintiff arose only 
because of the existence of the contract and all of their actions were undertaken in the context of adjusting plaintiffs 
claims."). 
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decided more twenty years old, none from Mississippi-in support.77 Only one of the cases was 

decided on a motion to dismiss.78 The other two cases were decided on motions for summary 

judgment79 -one expressly after "extensive discovery was completed. "80 The courts in all three 

cases assumed that, unlike here, AB exercised its rights contractually and lawfully. None of the 

plaintiffs in any of the three cases alleged, as Rex alleges here, that AB breached its Wholesaler 

Equity Agreement or conspired with a third party to unlawfully redirect a sale. Whatever the 

merits of those other states' courts' decisions, they do not justify the pre-discovery dismissal of 

Rex's tortious interference claim against AB. 

AB does not address the allegation that AB and Mitchell's interference prevented Rex 

from transferring its Yuengling distribution rights, and thereby tortiously interfered with Rex's 

business relations with Yuengling. AB unquestionably was an "outsider" to those relations. To 

the extent that Rex's claim with respect to business relations with Yuengling is not already clear, 

Rex ought to be permitted to amend its complaint. 

Finally, AB argues Rex has not alleged that AB' s actions were calculated to cause 

damage or motivated by malice. But AB ignores the complaint's factual allegations. The 

complaint specifically alleges that AB and Mitchell interfered with Rex's agreement to sell its 

distributorship to Adams for the malicious purpose "to reward Mitchell and marginalize 

Yuengling-to AB's benefit, at Rex's expense."81 The complaint specifically alleges that AB 

and Mitchell knew their interference would "prevent Rex from transferring its Yuengling 

77 Genet Co. v. Anheuser-Busch, Inc., 498 So. 2d 683 (Fla. Dist. Ct. App. 1986); Barna Budweiser of Montgomery, 
Inc. v. Anheuser-Busch, Inc., 611 So. 2d 238 (Ala. 1992); Allied Distributors, Inc. v. Latrobe Brewing Co., 847 F. 
Supp. 376 (E.D.N.C. 1993). 
78 Latrobe Brewing Co., 847 F. Supp. 376 (E.D.N.C. 1993). 
79 Genet Co. v. Anheuser-Busch, Inc., 498 So. 2d 683 (Fla. Dist. Ct. App. 1986); Barna Budweiser of Montgomery, 
Inc. v. Anheuser-Busch, Inc., 611 So. 2d 238 (Ala. 1992). 
80 Barna Budweiser of Montgomery, Inc., 611 So. 2d 238. 
81 Doc. 1 at ,i 77. 
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distribution rights to another distributor who could distribute Yuengling over Rex's entire 

territory"82 and "cause Rex to lose the ability to sell its Yuengling distribution rights, which were 

worth at least $3 .1 million"83 AB does not address these and other of the complaint's separate, 

detailed factual allegations, already summarized above, of AB's numerous behind-the-scenes 

machinations. Rex sufficiently alleges that AB and Mitchell's interference was "calculated to 

cause damage to [Rex] in [Rex's] lawful business" and that they acted "with the unlawful 

purpose of causing damage and loss, without right or justifiable cause." Alfonso, 87 So. 3d at 

1060. Rex states a claim for tortious interference with contract against AB. 

IV. CIVIL CONSPIRACY 

"To establish a civil conspiracy, the plaintiff must prove (1) an agreement between two or 

more persons, (2) to accomplish an unlawful purpose or a lawful purpose unlawfully, (3) an 

overt act in furtherance of the conspiracy, ( 4) and damages to the plaintiff as a proximate result." 

Bradley v. Kelley Bros. Contractors, Inc., 117 So. 3d 331, 338 (Miss. Ct. App. 2013). The 

agreement "may be express, implied, or based on evidence of a course of conduct" and "it need 

not extend to all details of the scheme." Bradley, 117 So. 3d at 339. 

AB does not dispute that AB and Mitchell formed an agreement. AB instead disputes 

that the agreement was for an unlawful purpose. Again, AB ignores the complaint's factual 

allegations. The complaint specifically alleges that AB and Mitchell conspired to redirect the 

sale to Mitchell for the unlawful purpose "to reward Mitchell and marginalize Yuengling-to 

AB's benefit, at Rex's expense."84 The complaint further specifically alleges that "AB and 

Mitchell's interference prevented Rex from transferring its Yuengling distribution rights to 

82 Doc. 1 at ,i 77. 
83 Doc. 1 at ,i 76. 
84 Doc. 1 at ,i 82. 
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another distributor who could distribute Yuengling over Rex's entire territory."85 AB does not 

address these and other of the complaint's separate, detailed factual allegations, already 

summarized above, of AB's numerous behind-the-scenes machinations. Rex sufficiently alleges 

that AB and Mitchell's conspiracy served an unlawful purpose. Rex states a claim for civil 

conspiracy against AB. 

AB argues Rex "acknowledges" that AB had a contractual right to match and redirect, 

and the exercise of a contractual right cannot form the basis of a conspiracy claim. Again, the 

argument is without merit. Rex does not "acknowledge" anything. Rex's position is that AB did 

not properly and lawfully exercise any right to match and redirect because 1) AB did not ensure 

that Rex received the same price that Rex would have received from Adams86
; 2) AB's match 

and redirect violated Mississippi's Beer Industry Fair Dealing Act87
; and 3) AB's match and 

redirect served the unlawful purpose "to reward Mitchell and marginalize Yuengling-to AB's 

benefit, at Rex's expense."88 Unlike in the cases AB cites, AB did not exercise its rights 

"lawfully" or "in a lawful manner."89 Those cases do not speak to this case and do not foreclose 

Rex's claim for civil conspiracy. 

V. VIOLATION OF MISSISSIPPI'S BEER INDUSTRY FAIR DEALING ACT 

The Mississippi Beer Industry Fair Dealing Act states that a supplier "shall not interfere 

with, prevent or unreasonably delay the transfer of the wholesaler's business, including an 

85 Doc. 1 at ,i 82. 
86 Doc. 1 at ,i,i 66-68. 
87 Doc. 1 at ,i,i 87-91. 
88 Doc. 1 at ,i 82. 
89 Doc. 14 at 20 (citing Shaw v. Burchfield, 481 So. 2d 247,255 (Miss. 1985) ("where all that is shown is the 
exercise in a lawful manner of a right ... "); Tuma v. Jackson Mun. Airport Authority, 2010 U.S. Dist. Lexis 
116193, *8 (S.D. Miss. Nov. 1, 2010) ("Civil conspiracy may give rise to a right of recovery, but here, Progressive 
merely exercised its contractual right to settle Officer Kirkland's claim."); Braddock Law Firm, PLLC v. Becnel, 
139 So. 3d 722, 727 (Miss. Ct. App. 2013) ("Becnel lawfully terminated his agreement with Gill and Martin, which 
negates an element of conspiracy ... ") (emphases added)). 
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assignment of wholesaler's rights under the agreement, if the proposed transferee is a designated 

member, or if the transferee other than a designated member meets such nondiscriminatory, 

material and reasonable qualifications and standards." Miss. Code. Ann.§ 67-7-13(2). 

AB does not dispute that Adams was a qualified transferee under § 67-7-13. 90 AB does 

not dispute that AB had no good cause to refuse to accept the transfer of Rex's business to 

Adams. 91 AB has no defense to its violation of§ 67-7-13. 

AB argues AB did not "unreasonably delay" or "prevent" the ultimate sale of Rex's 

business. But AB unquestionably prevented the sale of Rex's business to Adams. AB argues AB 

did not "interfere" with Rex's sale to Adams, because AB believes any contractual right to match 

and redirect trumps Mississippi law. AB is wrong. Section 67-7-17 expressly states that a 

distributor such as Rex cannot waive its rights under the act, and "the provisions of any 

agreement which would have such an effect shall be null and void." AB had no right to 

"interfere" with Rex's sale to Adams 

AB argues "AB did not disapprove a sale to Adams."92 Again, the argument is semantic 

nonsense. AB cannot have it both ways: AB either prevented Rex's sale to Adams or it did not 

prevent Rex's sale to Adams. AB cannot credibly deny that it did, in fact, prevent the sale of 

Rex's business to Adams. 

AB argues "[it] was Yuengling, not AB.',93 But there are no factual allegations that 

would support that Yuengling unreasonably delayed, prevented, or interfered with Rex's sale to 

Adams. True, Rex has separately alleged that Yuengling violated § 67-7-13 when it 

subsequently prevented Rex's sale to Mitchell. But Rex's allegations are not inconsistent, and 

90 Doc. 1 at ,i 88. 
91 Doc. 1 at ,i 89. 
92 Doc. 14 at 21. 
93 Doc. 14 at 21. 
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they are appropriate given the undisputed fact that Rex lost $3 .1 million through no fault of its 

own. Rex states claims against AB, Mitchell, and Yuengling, and Rex is entitled to discovery to 

determine which parties are liable for its damages. 

VI. PUNITIVE DAMAGES 

Punitive damages are indeed an extraordinary remedy, but Mississippi law allows them 

under the circumstances alleged. E.g., TC.B. Const. Co. v. WC Fore Trucking, Inc., 134 So. 3d 

701, 704 (Miss. 2013 ). Even in a cut and dried breach of contract case, a plaintiff may obtain 

punitive damages if "the breach was the result of an intentional wrong or [] a defendant acted 

maliciously or with reckless disregard of the plaintiffs rights." Pursue Energy Corp. v. 

Abernathy, 77 So. 3d 1094, 1101 (Miss. 2011) (citing Hamilton v. Hopkins, 834 So.2d 695, 703 

(Miss. 2003)). 

AB argues Rex has not alleged facts that could support a finding of "actual malice." 

Again, AB ignores the complaint's factual allegations. The complaint alleges that AB viewed 

Yuengling as a threat and sought to keep it out of Mississippi94
; that AB called a meeting in St. 

Louis to discourage Mississippi distributors from accepting Yuegling's business 95
; that AB 

threatened Mississippi distributors that if they accepted Yuengling's business AB would make 

things harder on them96
; that the same tactics were the subject of an ongoing investigation of AB 

by the Department of Justice97
; that AB' s settlement with the Department of Justice should have 

prevented AB from redirecting Rex's sale to Mitchell98
; that AB led Rex and Adams to believe 

94 Doc. 1 at ,i 35. 
95 Doc. 1 at ,i 37. 
96 Doc. 1 at ,i 39. 
97 Doc. 1 at ,i 40. 
98 Doc. 1 at ,i 50. 
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that it would approve Rex's sale to Adams, 99 but just two days before closing redirected the sale 

to Mitchell instead100
; that all along Mitchell had been arranging financing for the purchase from 

Wells Fargo through a San Francisco office, presumably so that no one in the Southeast would 

know 101
; and that AB's redirect to Mitchell violated Mississippi's Beer Industry Fair Dealing 

Act. 102 AB has nothing at all to say about these and other of the complaint's separate, 

detailed factual allegations of AB's behind-the-scenes machinations. The complaint's 

allegations are sufficient, at this stage, to maintain Rex's prayer for punitive damages. 

CONCLUSION 

There is no dispute that Rex lost $3.1 million, through no fault of Rex. The dispute is 

over which of the defendants are to blame. Rex did not undertake this lawsuit lightly. Rex has 

pled facts that, if proven, would warrant a finding that AB is legally liable. AB' s Rule 12(b )( 6) 

motion to dismiss must be denied. 

99 Doc. 1 at ,i 44. 
100 Doc. 1 at ,i 45. 
101 Doc. 1 at ,i 52. 
102 Doc. 1 at ,i,i 87-91. 
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DATED: April 21, 2017 

Respectfully submitted, 

Isl Alysson Mills 

Alysson L. Mills, MSB # 102861 

FISHMAN HAYGOOD, LLP 
Jason W. Burge, pro hac vice forthcoming 
Alysson L. Mills, MSB #10861 
Molly L. Wells, pro hac vice forthcoming 
201 St. Charles A venue, Suite 4600 
New Orleans, Louisiana 70170 
504-586-5252 (t) 
504-586-5250 (f) 
jburge@fishmanhaygood.com 
amills@fishmanhaygood.com 
mwells@fishmanhaygood.com 

PAGE, MANNINO, PERESICH & 
MCDERMOTT, P.L.L.C 
Nathan L. Prescott, MSB #101288 
Post Office Box 289 (39533) 
759 Vieux Marche' Mall 
Biloxi, MS 39530 
228-374-2100 (t) 
228-432-5539 (f) 
N athan.Prescott@pmp.org 
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CERTIFICATE OF SERVICE 

I certify that on this day I electronically filed the foregoing with the Clerk of Court using 

the Court's MEC filing system, which sent notification to all counsel ofrecord. 

DATED: April 21, 2017 Isl Alysson Mills 

Alysson L. Mills, MSB #102861 
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IN THE CIRCUIT COURT FOR HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

REX DISTRIBUTING COMPANY, INC. 

vs. 

PLAINTIFF 

CASE NO. 24Cll:17-CV-33 

ANHEUSER-BUSCH, LLC; MITCHELL BEVERAGE, 
LLC; MITCHELL REX DISTRIBUTING, LLC; 
MITCHELL DISTRIBUTING COMPANY, INC; and 
D.G. YUENGLING AND SON, INCORPORATED 
d/b/a D.G. YUENGLING & SON, INC. 

RESPONSE OF 
D.G. YUENGLING AND SON, INCORPORATED 

D/B/A D.G. YUENGLING & SON, INC. 
TO ANHEUSER-BUSCH, LLC'S MOTION TO DISMISS 

DEFENDANTS 

D.G. Yuengling and Son, Incorporated d/b/a D.G. Yuengling & Son, Inc. ("Yuengling") 

submits this response to Anheuser-Busch, LLC ("AB")'s motion to dismiss [Doc. # 20]. AB 's 

Motion seeks dismissal of the complaint filed by Rex Distributing Company, Inc. ("Rex") [Doc. 

# l], not Yuengling's crossclaims against AB [Doc.# 55]. Yuengling nevertheless must respond 

to AB 's misguided attempt to paint Yuengling as "the culprit" in this lawsuit arising from AB 's 

ongoing unlawful efforts to eliminate competition in the state of Mississippi. As detailed in 

Yuengling's crossclaims against AB: 

1. When AB learned its Mississippi wholesalers were applying for rights to 

distribute Yuengling in the state, AB responded with offers of incentives to those who agreed not 

to sell Yuengling and threats ofretaliation for those who became Yuengling distributors. 

2. Mitchell Distributing Company, Inc. and its wholly owned limited liability 

company, Mitchell Beverage, LLC ("Mitchell"), was the only Mississippi AB wholesaler to 

yield to AB's demands not to sell Yuengling. In December 2015, after having solicited 

Yuengling distribution rights for years, and having just completed Yuengling's wholesaler 
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application and due diligence process, Mitchell advised that it would not agree to be a Yuengling 

distributor after all. The reason Mitchell gave Yuengling for this sudden turnabout was that 

Mitchell had significant financial issues with its operations in Maryland and could not take on 

the responsibility of distributing Yuengling in Mississippi. 

3. Rex, meanwhile, began distributing Yuengling in January 2016. On June 30, 

2016, however, Yuengling received notice that Rex intended to sell all of its assets, including its 

Yuengling distribution rights for Mississippi, to Adams Beverages, Inc. ("Adams"). Then on 

September 1, 2016, while it was finalizing its business planning with Adams as a potential 

acquirer of Rex's Yuengling distribution rights, Yuengling received notice from Rex that AB 

was exercising an option to redirect the sale of Rex's business from Adams to Mitchell Rex 

Distributing, LLC ("Mitchell Rex"), a limited liability company affiliated with the same Mitchell 

wholesaler who had previously solicited, then unexpectedly rejected, at AB 's insistence, the right 

to distribute Yuengling in Mississippi. 

4. AB's redirection of the sale of Rex's business from Adams to Mitchell as a 

reward for Mitchell's previous rejection of Yuengling distribution rights violated AB 's July 2016 

settlement with the Antitrust Division of the United States Department of Justice ("DOJ"), in 

which AB's parent company, Anheuser-Busch InBev SA/NV ("ABI"), agreed on behalf of its 

subsidiaries including AB not to "condition its relationship with" any distributor based on 

whether or the extent to which that distributor sold competing brands: 

Defendant ABI shall not unilaterally, or pursuant to the terms of 
any contract or agreement, provide any reward or penalty to, or in 
any other way condition its relationship with, an Independent 
Distributor or any employees or agents of that Independent 
Distributor based upon the amount of sales the Independent 
Distributor makes of a Third-Party Brewer's Beer or the 
marketing, advertising, promotion, or retail placement of such 
Beer. 

02629690 2 
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Proposed Final Judgment at 16, § V.D (Yuengling Cross-Claims Ex. 2) [Doc.# 55-2]. 

5. AB's redirection to Mitchell also violated its express agreement with the DOJ 

that, in exercising the right to match and redirect the sale from one distributor to another, it 

would "not give weight to or base any decision to exercise such right upon either Distributor's 

business relationship" with a competitor such as Yuengling: 

When exercising any right related to the transfer of control, 
ownership, or equity in any Distributor to any other Distributor, 
Defendant ABI shall not give weight to or base any decision to 
exercise such right upon either Distributor's business relationship 
with a Third-Party Brewer - including, but not limited to, such 
Distributor's sales, marketing, advertising, promotion, or retail 
placement of a Third-Party Brewer's Beer. 

Id. at 18, § V.F. 

6. Given AB 's ongoing efforts to influence its wholesalers not to sell Yuengling in 

Mississippi, and given Mitchell's admitted financial instability and proven inability to resist 

AB 's pressure not to sell Yuengling, Yuengling necessarily was concerned that Mitchell lacked 

the financial ability and sufficient independence from AB to devote reasonable efforts and 

resources to the promotion and distribution of Yuengling products in Rex's former territory. 

And on information and belief, AB committed additional financial incentives to Mitchell to deter 

Mitchell from promoting and distributing Yuengling and other competing brands. 

7. Yuengling nevertheless in good faith requested and reviewed due diligence 

materials submitted by Mitchell, and attempted to formulate with Mitchell a business plan for 

Rex's former territory. The due diligence materials Yuengling received from Mitchell failed to 

relieve Yuengling's concerns that Mitchell could not and would not, inter alia, expend 

reasonable efforts and resources to promote and distribute Yuengling's products in Rex's former 

02629690 3 
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territory. On October 12, 2016, Yuengling therefore advised Mitchell and Rex that it would not 

approve the transfer of its distribution rights from Rex to Mitchell. 

8. On October 13, 2016, Yuengling notified Rex that, in the event Rex closed its 

transaction with Mitchell, Yuengling would terminate its distributor agreement with Rex, 

because as a result of the closing Rex would no longer have the means to conduct business as a 

beer distributor. See Ex. 1. Conversely, Yuengling's letter to Rex advised that in the event Rex 

did not close the transaction with Mitchell, the termination notice should be considered null and 

void. Id. Thus, contrary to the unsupported allegations in both Rex's complaint and AB's 

motion to dismiss, Yuengling's October 13 letter to Rex did not unilaterally "terminate its 

relationship with Rex-one day before Rex and Mitchell closed." Rex's Complaint at~ 61; 

AB's Motion to Dismiss at~ 5. It was only after the sale from Rex to Mitchell closed on 

October 14, 2016, that on October 17, 2016, Yuengling appointed F.E.B. Distributing Company, 

Inc. as its new distributor for Rex's former territory. 

9. AB 's unlawful actions not only injured Rex, but also injured Yuengling and 

injured competition by depriving Mississippi consumers of the Yuengling brands as alternatives 

to AB 's products. As detailed in Yuengling's crossclaims, AB 's unlawful restraint of trade and 

unlawful attempt to monopolize the sale of beer in Mississippi violated Mississippi antitrust law, 

including Miss. Code Ann.§§ 75-21-1, 75-21-3, and 97-23-85. AB also imposed unlawful 

restrictions on its distributors' right to sell other suppliers' products in Mississippi in violation of 

Miss. Code Ann.§ 67-7-7 and unreasonably withheld its consent to the transfer of Rex's 

business to Adams based on Mitchell's unlawful agreement to such unlawful restrictions in 

violation of Miss. Code Ann.§§ 67-7-7 and 67-7-13. Finally, AB tortiously inferred with 

Yuengling's contract with Rex and with Yuengling's prospective business relations with its 

02629690 4 
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current and potential customers in Mississippi. For these and other reasons, "the culprit here" is 

not Yuengling as asserted in AB's Motion at~ 6, but is instead AB along with its co-conspirator 

Mitchell. 

Dated: April21,2017. 

Respectfully submitted, 

D.G. YUENGLING AND SON, INCORPORATED 
DIB/ A D.G. YUENGLING & SON, INC. 

By: Isl M Patrick McDowell 
M. Patrick McDowell, 
One of Its Attorneys 

OF COUNSEL: 

R. David Kaufman, MSB No. 3526 
dkaufman@brunini.com 
M. Patrick McDowell, MSB No. 9746 
pmcdowell@brunini.com 
Lauren 0. Lawhorn, MSB No. 103896 
llawhom@brunini.com 
BRUNINI, GRANTHAM, GROWER & HEWES, PLLC 
P.O. Drawer 119 
Jackson, MS 39205 
Telephone: (601) 948-3101 
Facsimile: (601) 960-6902 

Taylor B. McNeel, MSB No. 102737 
tmcneel@brunini.com 
BRUNINI, GRANTHAM, GROWER & HEWES, PLLC 
P.O. Box 127 
Biloxi, MS 39533-0127 
Telephone: (228) 435-8312 
Facsimile: (228) 435-0639 

Theodore J. Zeller III, pro hac vice motion pending 
tzeller@nmmlaw.com 
NORRIS, MCLAUGHLIN & MARCUS, P.A. 
515 West Hamilton Street, Suite 502 
Allentown, PA 18101 
Telephone: (610) 391-1800 
Facsimile: (610) 391-1805 
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Robert Mahoney, pro hac vice motion pending 
rmahoney@nmmlaw.com 
NORRIS, MCLAUGHLIN & MARCUS, P.A. 
400 Crossing Blvd, 8th Floor 
Bridgewater, NJ 08807 
Telephone: (908) 722-0700 
Facsimile: (908) 722-0755 

CERTIFICATE OF SERVICE 

I hereby certify that on this date I caused the foregoing to be electronically filed with the 

Clerk of the Court using the MEC system which sent notice of this filing to all counsel registered 

for electronic service. 

Dated: April21,2017. 

Isl M Patrick McDowell 
M. Patrick McDowell 
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October 13, 201'6 

V1A FEDERAL EXPRESS 

VIA E-MAJL(tmagruder@rexd~om) 
Mr. Thonw D. ~der~ ·Jr. 
Rex. Distn1nitthg C9,rtpaey", Ine. 
I2100 Intraplex· Parkway 
Gulfport, MS 39503 

RE: Noti® ofTen'Dfuatlon 

~ar ,Mr, Magruder:: 

Pursuant to 0'11' Pi$.trlbun,r-~tanih,1pplie:aJ,le :Mi!i~ilaw, this· 
cprresPQndence 'is.yow .(jfffii@l:~tlce 9fO.·~O: Yu~hia·~·~ :~"'s mtent'tolei'oun:&te .yo\it 
distribution.right., unmediately UI?On:yom·transrer of'th~ rights to Mitchell ~ Distributing 
Company, LLC (''Mi~hell .R.exj. . . 

Yuengling is terminating .these pgbts for nilJ!tipl"·tellSODS ·U1Ciuding, without 
limitation, the following: · · · : · 

l, YuengUng understands··tbat you are ~g yeur busm~ to l\Mtchell 
Rex and Yu~ljnsbas p~evloµslyptovided a timely notice ofdisllpptovul of said transfer by 
your ComlffiJ:lY tO" Mitchell' Rex; 

2. In a letter dated September 4, 2016, . .ftom. Miwhell Ri,x.:l\ifttclu;Il,Rex js 
takiris over alt exi&tmg sales opetati()ns fron:a tlt&e~lstii,gRex. plCJJi.µ8$ ~~ ~ a :mJW4.~x is 
i.ntentionally·ce8Wlg to einty'.ori business wlth:respect to Yuengling•s;braJids iii.its territory. 

~ .... .J/.men·ca's Oukst (Brewery'Since 1829)~ 
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Mr. Thomas P, Magrudef~ Jr. 
October 13, iOI6 . 
P•2 

Sincerely, 

DAVIDA. CASlNELU 
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IN THE CIRCUIT COURT FOR HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

REX DISTRIBUTING COMPANY, INC., PLAINTIFF 

VERSUS CASE NO. 24CI1:17-CV-00033 

ANHEUSER-BUSCH, LLC; MITCHELL 
BEVERAGE, LLC; MITCHELL REX 
DISTRIBUTING, LLC; MITCHELL 
DISTRIBUTING COMPANY, INC.; and 
D.G. YUENGLING AND SON, 

DEFENDANTS 

IN CORPORA TED d/b/a/ D.G. 
YUENGLING & SON, INC. 

ANHEUSER-BUSCH, LLC'S REPLY MEMORANDUM IN SUPPORT OF ITS 
MOTION TO DISMISS REX'S COMPLAINT 

Distilled to its essence, this case concerns two contracts that Rex entered into. The first 

was the Equity Agreement - the distribution contract between AB and Rex. Under Paragraph 

4( d) of the Equity Agreement, AB had the right to match and redirect any proposed sale of Rex's 

AB wholesalership to a third party so long as the transfer was "at the price and on the terms and 

conditions" applicable to the proposed sale. 1 AB exercised that valid contractual right and 

remained liable for payment of the purchase price only "if such third party violates its 

obligation to pay such purchase price to Wholesaler."2 

The second contract that Rex entered into was the Asset Purchase Agreement ("AP A") 

with Adams. 3 This was the contract that AB matched and assigned to Mitchell. The APA was a 

contract for the purchase of an AB wholesaler that included distribution rights for a number of 

EXHIBIT 
1 Dkt. 20-1 ,i 4( d) ( emphasis added). 
2 Dkt. 20-1 ,i 4( d)(iv) ( emphasis added). 
3 AB attached relevant excerpts of the AP A to its Motion to Dismiss. (0kt. 20-2.) 
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other brewers, each of which had a specified value. 4 Pursuant to the plain language of the AP A, 

the Purchase Price of Rex's business was not a flat $50.5 million, but rather could be reduced 

depending on which suppliers consented to a transition of their brands. (See Dkt. 20-2 ,r 1.5(e) 

("With respect to the Supplier Consents to be delivered by the Company in connection with 

Closing, the Purchase Price shall be adjusted for Rejections received before Closing ... all 

as described in Section 8.3."); id. ,r 8.3(a) (if a supplier other than AB refuses to consent, "then 

the Purchase Price shall be reduced by the portion of the Purchase Price attributable to such 

Excluded Brand, and the Company shall not be required to sell and Purchaser shall not be 

required to purchase such Excluded Brand") (emphasis added).) It is undisputed that Yuengling 

did not consent to the transfer. Accordingly, the Purchase Price was reduced by $3.1 million as 

specified in the AP A. Mitchell paid Rex every penny of the price it was due under the "terms 

and conditions" of the AP A. As Mitchell did not breach the AP A and there is no allegation it 

did, there can be no breach of the Equity Agreement by AB. 

Rex's Response to the Motion to Dismiss ("Response," Dkt. 64) confirms that dismissal 

is appropriate. To save its contract claim, Rex repeatedly mischaracterizes the Equity 

Agreement, conflating two separate provisions of the contract. Putting aside that it is 

unknowable what Adams would have ultimately paid Rex because Yuengling had not yet 

approved the transfer to Adams, Rex argues that Paragraph 4(b )( v) of the Equity Agreement 

required AB to "ensure" that Rex would receive the same price from Mitchell as it would from 

Adams. In making this argument, Rex repeatedly omits key language from Paragraph 4(b)(v) 

which makes it clear that the provision relates only to situations where AB disapproves a 

4 See Dkt. 20-2 ,i 8.3(e) ("For purposes of this Section 8.3, the portion of the Purchase Price attributable to a 
particular Brand shall be an amount equal to the Gross Profit of such Brand multiplied by the applicable multiplier 
for such Brand, all as set forth on Exhibit K. "). A redacted copy of Exhibit K to the AP A is attached to this Reply as 
Exhibit C. 
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proposed owner "solely because of (A) concern with the resulting Territory configuration or (B) 

market combinations to achieve economies of scale or enhanced sales opportunities."5 By its 

terms, Paragraph 4(b)(v) is inapplicable to this case. Paragraphs 4(d) and 4(d)(iv) are the 

provisions of the Equity Agreement that apply to AB's exercise of its right to match and redirect. 

Rex also urges the Court to set aside the plain language of two clear and unambiguous 

contracts and instead focus on conclusory and speculative allegations that Rex characterizes as 

"behind-the-scenes machinations." These alleged "machinations" are red herrings that have no 

bearing on the legal issues presented by AB's motion. Under Mississippi law, the question for 

the Court is whether AB' s actions were consistent with its rights under the Equity Agreement; 

AB's motive for exercising its contractual right is immaterial. See, e.g., Matthews v. Belk Dep 't 

Stores, LP, 2008 U.S. Dist. Lexis 13102, at *6-7 (S.D. Miss. Feb. 20, 2008) (defendant's "true 

motive for terminating the contract" was "not material ... because the contract plainly gave both 

parties the unilateral right to terminate"). Furthermore, that AB had "private meetings, phone 

calls, and emails"6 regarding the potential exercise of its right to match and redirect can hardly 

be described as "machinations." Obviously AB and Mitchell had to be in communication before 

the match and redirect - AB needed to know whether Mitchell would accept a redirect of 

Gulfport before it was made and Mitchell needed to have the necessary financing in place. Nor 

can Rex attempt to buttress its claims by relying on allegations made by Yuengling in its 

Crossclaims. Rex's Complaint must stand on its own. 

Casting about to find "someone, not Rex, ... to blame,"7 Rex would hold AB responsible 

for the fact that Rex lost $3.1 million because Yuengling "unlawfully terminated" Rex's 

5 0kt. 20-1 ~4(b)(v). 
6 0kt. 64 at I . 
7 0kt. 64 at 2. 
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distribution rights and assigned them to another wholesaler. Yuengling could have disapproved 

the transfer to Mitchell and given Rex the opportunity to sell to someone approved by 

Yuengling. Had Yuengling elected to do so, Rex would be whole and Yuengling would have the 

distributor it wanted. AB did nothing more than exercise a valid contractual right that existed 

long before Yuengling entered Mississippi and that both Rex and Yuengling were fully aware of 

at the time Rex began selling Yuengling brands. 

Accordingly, Rex fails to state a claim against AB upon which relief can be granted and 

its Complaint against AB should be dismissed. 

ARGUMENT 

I. THE BREACH OF CONTRACT CLAIM SHOULD BE DISMISSED 

There is no dispute that AB had a valid contractual right pursuant to Paragraph 4(d) of the 

Equity Agreement to match and redirect Rex's proposed sale of its AB wholesalership. Rex 

bases its Response on the faulty premise that "AB did not properly exercise the right to match 

and redirect because AB did not ensure that Rex received the same price that Rex would have 

received from Adams." (Dkt. 64 at 12 (emphasis added).) This argument has several fatal flaws. 

First and foremost, Rex was not guaranteed to receive any particular dollar amount under 

the APA, even from Adams. The $50.5 million was not a fixed price. Rather, $50.5 million was 

the maximum price that Rex could receive if every supplier consented to the transaction. There 

was no guarantee that every supplier would consent to the sale, even to Adams. Recognizing this 

reality, the plain language of the APA (which was negotiated by Rex) provided that the actual 

price paid at closing would be determined by which suppliers consented to the transaction. (Dkt. 

20-2 ,i,i 1.5(e), 8.3(a); id. ,i 8.3(e) ("For purposes of this Section 8.3, the portion of the Purchase 

Price attributable to a particular Brand shall be an amount equal to the Gross Profit of such 

4 
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Brand multiplied by the applicable multiplier for such Brand, all as set forth on Exhibit K."8
).) 

There is no dispute that Mitchell paid Rex the price dictated by the terms of the AP A for the 

assets that Rex delivered at closing. 

Second, by its clear and unambiguous terms, Paragraph 4(b)(v) of the Equity Agreement 

upon which Rex relies does not apply to this case. 9 Rex attempts to avoid this necessary 

conclusion by deleting critical language from Paragraph 4(b)(v). Rex cropped out the complete 

text of Paragraph 4(b)(v) in the Complaint (0kt. 1 ,i 66) and then doubled down on this 

misleading omission in its Response (0kt. 64 at 12). As it did in its opening Memorandum (Dkt. 

21 at 13), AB repeats the full text of Paragraph 4(b)(v) below. The language that Rex continues 

to leave out of its papers is underlined: 

If Anheuser-Busch disapproves a proposed owner in Wholesaler's 
business solely because of (A) concern with the resulting Territory 
configuration or (B) market combinations to achieve economies of 
scale or enhanced sales opportunities, and if a sale is eventually 
completed to a party preferred and designated by Anheuser-Busch, 
then Anheuser-Busch shall ensure that the selling Wholesaler 
receives the same price, net of taxes, Wholesaler would have 
received from the disapproved purchaser. 

(0kt. 20-1 ,i 4(b)(v).) By its plain terms, the underlined language excised by Rex makes clear 

that Paragraph 4(b)(v) applies only in limited circumstances indisputably not present here. 

There is not a single allegation in the Complaint - nor could there be - that AB 

"disapprove[d]" Adams "solely because of (A) concern with the resulting Territory configuration 

or (B) market combinations to achieve economies of scale or enhanced sales opportunities." (Id. 

(emphasis added).) Rex does not allege any facts concerning territory configurations, market 

8 Exhibit K to the AP A is attached to this Reply as Exhibit C. 
9 Rex relies upon Paragraph 4(b)(v) of the Equity Agreement with its repeated invocation of the word "ensure" 
(0kt. 64 at 12, 13, 14, 17, 22), which is found in Paragraph 4(b )(v). 
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combinations, economies of scale, or sales opportunities. That is because AB did not 

"disapprove" Adams for any of those reasons. 

In fact, AB did not "disapprove" Adams at all, and the Complaint does not allege 

otherwise. While Rex attempts to wish away this distinction as "semantic nonsense" (Dkt. 64 at 

14 ), the fact that AB necessarily exercises its match right "prior to" either approving or 

disapproving a proposed change in ownership is specified in Paragraph 4(d) of the Equity 

Agreement that sets forth the right to match: 

At any time prior to the date on which Anheuser-Busch approves or 
disapproves a proposed transfer of an ownership interest in 
Wholesaler's business, Anheuser-Busch shall have the right and 
option to purchase this ownership interest at the price and on the 
terms and conditions applicable to such proposed change .... 

(Dkt. 20-1 ~ 4( d) ( emphasis added).) Pursuant to the terms of the Equity Agreement, AB 

decided to match and redirect "prior to" approving or disapproving the proposed transfer of 

ownership to Adams. 10 Thus, Rex's argument that it "would be patently unfair to interpret the 

Wholesaler Equity Agreement in a way that allows AB to avoid liability by refusing to give a 

'specified reason' for its actions" (Dkt. 64 at 14) misses the mark. AB did not disapprove 

Adams and the Equity Agreement does not require AB to provide the reasons for a match and 

redirect. 

It is Paragraph 4(d) of the Equity Agreement that applies to this dispute, and which 

provides that AB 's option to match is "at the price and on the terms and conditions applicable 

to such proposed change" and AB "may assign such right to any third party ... so long as 

Anheuser-Busch ... (B) remains liable to Wholesaler for payment of the purchase price, if such 

third party violates its obligation to pay such purchase price to Wholesaler." (Dkt. 20-1 ~~ 4( d), 

10 Rex's halfhearted suggestion that it should be permitted to amend the complaint to allege that AB disapproved 
Adams would be both contrary to the undisputed facts and futile. 

6 
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4(d)(iv) (emphasis added).) Rex does not contest that AB assigned the Asset Purchase 

Agreement - and its terms and conditions - to Mitchell. Rex does not allege (nor could it) that 

Mitchell violated any term of the AP A. Instead, Rex makes the remarkable contention that 

"[ w Jhether Mitchell ... breached any obligation to anyone is irrelevant to whether AB breached 

its obligation to Rex." (Dkt. 64 at 14 ( emphasis added).) But Rex can make that argument only 

by ignoring the plain language of the Equity Agreement. Pursuant to the contract, AB would be 

liable to Rex only if Mitchell failed to comply with the terms and conditions of the AP A. 

Because there is no dispute that Mitchell performed under the AP A and paid Rex every last 

penny that the contract required, Rex can have no claim for breach of the Equity Agreement. 

Ignoring the unambiguous language of the Equity Agreement and the undisputed facts, 

Rex urges that the Equity Agreement somehow required AB to indemnify Rex in a match and 

redirect in the event a competing supplier disapproved the proposed sale. That is not the case. 

AB does not control the decisions of its competitors (such as Yuengling) and did not undertake 

in the Equity Agreement to guarantee that each supplier of the selling wholesaler would consent 

to a redirect. Rex cannot rewrite the unambiguous terms of the Equity Agreement to support its 

suit against AB. 

Finally, Rex argues that AB "understood the risks that Yuengling would not consent" if it 

exercised its right to match. (0kt. 64 at 14.) Rex has it backwards. AB and Rex entered into the 

current Equity Agreement 20 years ago. Rex and Yuengling entered into a Distributor 

Agreement in late 2015. At that time Rex and Yuengling were well aware of AB' s right to 

match and redirect. Rex even knew that it planned to sell its business. It was Rex who decided 

to take on the risk that Yuengling would not approve if AB decided to match and redirect. 
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II. THE BAD-FAITH BREACH OF CONTRACT CLAIM SHOULD BE 
DISMISSED 

Rex does not cite a single case that actually addresses a claim for "Bad-Faith Breach of 

Contract." Nor does Rex dispute well-settled Mississippi law that a party "could not have acted 

in bad faith when [it] exercised a contractual right." Limbert v. Mississippi Univ. for Women 

Alumnae Assoc., Inc., 998 So. 2d 993, 999 (Miss. 2008) (emphasis added). "[A] party has not 

breached the implied covenant of good faith and fair dealing when the party 'took only those 

actions which were duly authorized by the contract."' Id. ( quoting GMAC v. Baymon, 732 So. 

2d 262, 269 (Miss. 1999); see also Matthews, 2008 U.S. Dist. Lexis 13102, at *8 ("Both the Fifth 

Circuit Court of Appeals and the appellate courts of Mississippi have observed that the duty of 

good faith and fair dealing is not breached when the contract authorizes the precise action ( or 

inaction) about which a party complains."). Rex retorts that "AB's actions were not 'duly 

authorized by contract"' and the Mississippi Supreme Court decision in Limbert does "not speak 

to this case." (0kt. 64 at 17.) The problem for Rex is that AB's decision to match and redirect 

was authorized by contract, and, for that reason, Limbert does "speak to this case." There is no 

dispute that AB had a contractual right to match and redirect and that AB exercised that right by 

assigning the AP A to Mitchell. The analysis ends there. 

In an effort to gin up a claim for bad faith, Rex raises a laundry list of conclusory and 

speculative allegations that are completely irrelevant to the claims at issue and charges that AB 

engaged in "behind-the-scenes machinations." (0kt. 64 at 16.) Whether AB did not want Rex, 

Adams, or anyone else to know it was considering a match and redirect is a red herring. AB's 

motive for exercising its contractual right is not material because the Equity Agreement plainly 

gave AB the right to match and redirect. See, e.g., Matthews, 2008 U.S. Dist. Lexis at *6-7 
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(defendant's "true motive for terminating the contract" was "not material ... because the 

contract plainly gave both parties the unilateral right to terminate"). The only thing that matters 

is whether AB properly exercised its contractual right and on that point there can be no dispute. 

Equally specious is the assertion that AB "sought to keep [Yuengling] out of Mississippi." (Dkt. 

64 at 16.) For support, Rex cites to Paragraph 35 of the Complaint, which alleges only: "As 

Yuengling's debut in Mississippi grew near, AB grew restless." (Dkt. 1 ,r 35.) Whatever that 

even means, it hardly provides a basis for the proposition that AB attempted to prevent 

Yuengling beer from being sold in Mississippi. 

Even if taken as true, Rex's allegations of "behind-the-scenes machinations" simply do 

not provide a basis for Rex's claims: 

• AB 's "tactics" were not the subject of an "investigation" by or "settlement" with 
the Department of Justice, as Rex erroneously claims. To the contrary, AB's 
indirect parent company, Anheuser-Busch InBev SA/NV, entered into a Proposed 
Final Judgment with the U.S. Department of Justice in connection with its 
acquisition of SABMiller. It is black-letter law that there is no private right of 
action for alleged violations of a Proposed Final Judgment. Blue Chip Stamps v. 
Manor Drug Stores, 421 U.S. 723, 750 (1975). 

• While Rex asserts that "AB led Rex and Adams to believe it would approve Rex's 
sale to Adams" (Dkt. 64 at 16), the only specific allegation on this point is that 
AB's Region Vice President "reviewed Adams's future marketing plan for Rex." 
(Dkt. 1 ,r 44.) This hardly supports a claim that AB led Rex and Adams to believe 
it would approve the sale to Adams, let alone that AB acted in bad faith. 

• Rex speculates that Mitchell arranged its financing through a Wells Fargo office 
in San Francisco "so that no one in the Southeast would know." (0kt. 64 at 16.) 
Putting aside the fact that Wells Fargo is headquartered in San Francisco, the 
details of where and with whom Mitchell arranged its financing are irrelevant. 
And if Mitchell wanted to keep its business affairs private and confidential, that is 
hardly unusual. All that is relevant is that Mitchell complied with the APA and 
paid Rex the entire amount due at closing. 

• As to the vague allegation that AB told Mississippi distributors that it would 
"make things harder on them" if they accepted Yuengling (id.), it is undisputed 
that Rex did in fact acquire the Yuengling brands and that Rex remained an AB 
wholesaler until it decided it wanted to sell its entire business; there is no 
allegation that AB acted on any of the alleged unspecified "threats." The Equity 
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Agreement Rex entered into in 1997 remained in effect and unchanged until Rex 
sold its business. 

Rex is required to allege well-pleaded facts demonstrating "some conscious wrongdoing 

because of dishonest purpose or moral obliquity." Limbert, 998 So. 2d at 998. "Conclusory 

allegations or legal conclusions masquerading as factual conclusions will not suffice to defeat a 

motion to dismiss." Penn Nat'/ Gaming, Inc. v. Ratliff, 954 So. 2d 427, 431 (Miss. 2007). The 

well-pied allegations in the Complaint~ as opposed to conclusory assertions and hyperbolic 

characterizations - cannot support a finding of bad faith by AB under this standard. 

Rex does not dispute that a claim for "Bad-Faith Breach of Contract" must be dismissed 

if the underlying breach of contract claim is dismissed. Anderson v. Litton Loan Servicing, 2010 

U.S. Dist. Lexis 8277, *14-*15 (S.D. Miss. Feb. 1, 2010) (granting summary judgment on bad-

faith breach of contract claim where plaintiffs failed to offer a genuine issue of fact on breach of 

contract claim). For the same reasons that Rex's claim for breach of the Equity Agreement 

should be dismissed, its claim for bad-faith breach should be dismissed as well. 

III. THE TORTIOUS INTERFERENCE CLAIM SHOULD BE DISMISSED 

Rex cannot overcome the numerous infirmities in its tortious interference claim. 

Yuengling's consent was required. It is indisputable that Yuengling's approval was a 

condition precedent to the sale of the Yuengling brand rights. (0kt. 20-2.) "If the event required 

by the condition does not occur, there can be no breach of contract, since the contract is 

unenforceable." R.A., Inc. v. Anheuser-Busch, Inc., 556 N.W.2d 567, 570 (Minn. Ct. App. 

1996). Because Yuengling's approval was never given and the condition precedent was not 

satisfied, there can be no action for tortious interference related to the proposed transfer of the 

Yuengling brands. 
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Rex counters with the argument that "there are no factual allegations that would support 

that Yuengling did not or would not approve Rex's sale to Adams." (Dkt. 64 at 18 (emphasis 

original).) This contention misses the point and in so doing exposes a fatal flaw in the 

Complaint: nowhere does Rex allege that Yuengling did approve Adams. Rex has thus failed to 

allege that an "enforceable obligation existed between the plaintiff and another party." 

Hollywood Cemetery Ass 'n v. Board of Mayor & Selectmen of the City of McComb City, 760 So. 

2d 715, 719 (Miss. 2000) ( citation omitted). 

Outsider. Rex does not dispute that "[i]t is well settled law in Mississippi that unless the 

party alleged to have interfered with a contract was a 'total stranger' to the contract, that party 

cannot be said to have intentionally interfered with the contract." Robinson v. Coastal Family 

Health Center, Inc., 756 F. Supp. 958, 964 (S.D. Miss. 1990) (citing Columbus v. Reliance Ins. 

Co., 626 F. Supp. 1147 (S.D. Miss. 1986) (emphasis added)). While that conclusion was 

"especially well-founded" in Robinson because "the individual charged with intentional 

interference with a contract acted as an agent of one of the contracting parties," id. ( emphasis 

added), the principle of Mississippi law applied in Robinson is equally applicable here because 

the APA was conditioned on AB 's approval and AB had a valid contractual right to match and 

redirect the APA. See, e.g., Martin v. Texaco, Inc., 304 F. Supp. 498,501 (S.D. Miss. 1969) 

("[T]his Court does not find that the defendant Texaco is a 'stranger' to the contract in question 

but in fact had a vital financial interest therein, and furthermore that the performance of the 

alleged agreement was actually conditioned upon the occurrence of certain events within the 

complete discretion and control of the defendant, Texaco."). 

Those courts that have addressed the specific issue presented here of whether AB is a 

"total stranger" to an asset purchase agreement for the sale of an AB wholesalership have held 
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that AB is far from a stranger. Genet Co. v. Anheuser-Busch, Inc., 498 So. 2d 683, 684 (Fla. 

Dist. Ct. App. 1986) ("A-B had the contractual right, as specified in the Equity Agreement, to 

approve or disapprove any proposed transfer of Lopez's wholesalership. Thus, A-B was not a 

disinterested third party to plaintiffs' agreement.") (emphasis added); Barna Budweiser of 

Montgomery, Inc. v. Anheuser-Busch, Inc., 611 So. 2d 238,247 (Ala. 1992) ("the trial court 

determined that Anheuser-Busch was a party to the contract" because it "required Anheuser

Busch's approval, without which the transfer could not be completed"); see also Allied 

Distributors, Inc. v. Latrobe Brewing Co., 847 F. Supp. 376,379 (E.D.N.C. 1993) ("Latrobe, as 

a non-outsider, has no tort liability under North Carolina law for tortious interference with the 

agreement allegedly entered into between" two wholesalers) ( emphasis added). 

Rex's principal argument against the application of these cases is that they are "twenty 

years old," not from Mississippi, and two of them (Genet and Barna Budweiser) are summary 

judgment decisions. But Rex does not argue that they are at odds with Mississippi law. On the 

contrary, they are consistent with decisions applying Mississippi law. See, e.g., Martin, 304 F. 

Supp. at 501. That Genet and Barna Budweiser were decided on summary judgment does not 

diminish their persuasive authority here because the Equity Agreement and the AP A were 

incorporated by reference into the Complaint and can be properly considered by the Court at this 

stage. Breeden v. Buchanan, 164 So. 3d 1057, I 068 (Miss. Ct. App. 2015). Nothing in 

discovery is going to change the fact that Rex was selling an AB wholesalership, that Rex had 

agreed as part of the Equity Agreement that it could not sell without AB's consent, and that the 

AP A was subject to AB' s approval and could not be completed without AB' s approval. 

"Calculated to cause damage to the plaintiffs" and malice. A plaintiff claiming 

tortious interference is required to allege that the defendant's actions "were calculated to cause 
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damage to the plaintiffs in their lawful business." Hollywood Cemetery, 760 So. 2d at 719 

( emphasis added). Rex has not alleged facts to support this essential element of the claim. Rex 

grasps at its allegation that AB intended "to reward Mitchell and marginalize Yuengling-to 

AB's benefit, at Rex's expense" (0kt. I ,i 77), but these allegations (which AB denies) do not 

support a claim that AB' s acts were "calculated to cause damage" to Rex. Furthermore, while 

Rex alleges that AB was "aware that redirecting the sale of Rex's business to Mitchell would 

cause Rex to lose the ability to sell its Yuengling distribution rights" (0kt. I ,i 76), Rex does not 

allege any facts to support this speculation. On the contrary, the APA included Rex's Yuengling 

rights and AB assigned the AP A in its entirety to Mitchell. Thus, Mitchell was obliged to 

purchase the Yuengling rights so long as Yuengling approved the transfer. This fact alone 

disproves Rex's argument. Even if the Court were to ignore these indisputable facts, "mere 

knowledge of a detrimental effect on [Rex] does not constitute evidence that [AB's] actions 

were calculated to cause damage." Hollywood Cemetery, 760 So. 2d at 720. Rex does not 

address this argument in its Response. 

For the same reasons, the conclusory assertion that AB's redirect "prevented Rex from 

transferring its Yuengling distribution rights to another distributor who could distribute 

Yuengling over Rex's entire territory" (0kt. I ,i 77) flies in the face of the undisputed facts. 

Mitchell was contractually obligated to pay for the Yuengling rights under the APA if Yuengling 

approved the sale. Thus, if Yuengling approved the sale to Mitchell, Mitchell would have had 

the right to distribute Yuengling "over Rex's entire territory." Even if Yuengling did not 

approve the sale to Mitchell, AB did nothing to prevent Rex from selling its Yuengling business 

to another wholesaler. The only thing that prevented Rex from transferring its rights was 

Yuengling's decision to "unlawfully terminate[] its relationship with Rex pre-sale." (0kt. I ,i 6.) 
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Rex fails to address AB' s argument that the exercise of a contractual right is inconsistent 

with malice. (0kt. 21 at 19.) "Federal Courts and State Courts, including those ofthe State of 

Mississippi have adhered to the principle of law that even if a party 'interferes' with the 

formation or execution of a contract, if he has a legitimate interest therein or a contractual right 

to perform said act it is privileged and thus not wrongful and actionable." Martin, 304 F. 

Supp. at 502 (emphasis added). Rex's invocation of"AB's numerous behind-the-scene 

machinations" does not save its claim. 

Interference "with Rex's business relations with Yuengling." Rex argues that AB 

"does not address the allegation" that AB "tortiously interfered with Rex's business relations 

with Yuengling." (0kt. 64 at 20.) That is because the Complaint contains no such allegation. 

IV. THE CONSPIRACY CLAIM SHOULD BE DISMISSED 

Rex's conspiracy claim fails because it has not alleged that AB and Mitchell formed a 

conspiracy "to accomplish an unlawful purpose or a lawful purpose unlawfully." Harris v. Town 

of Woodville, 196 So. 3d 1121, 1131 (Miss. Ct. App. 2016). There are not adequate allegations 

of an "unlawful purpose" relating to AB' s exercise of its contractual right to match and redirect. 

Rex contends that the purpose was to "reward Mitchell and marginalize Yuengling," but even 

accepting that allegation as true, it is not an "unlawful purpose." 

AB cited several cases in its moving papers establishing that the exercise of a contractual 

right cannot form the basis of a conspiracy claim. (0kt. 21 at 20.) Rex's only rejoinder is that 

AB did not exercise its rights lawfully or in a lawful manner. (0kt. 64 at 22.) As discussed 

above, there was nothing unlawful about AB's exercise of the right to match and redirect. 
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V. THE BIFDA CLAIM AGAINST AB SHOULD BE DISMISSED 
~ ii Rex has no damages relating to the proposed sale of its AB distribution rights to Adams. 
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It is undisputed that Rex completed the sale of its business and received the same value for its 

AB rights from Mitchell that it would have received from Adams. The loss Rex complains about 

relates to the value of Yuengling distribution rights. The fact that Rex decided to become a 

Yuengling distributor shortly before selling its business, or package its AB wholesalership with 

Yuengling rights, does not give rise to a claim against AB under the BIFDA related to the 

proposed transfer of Yuengling's distribution rights. Rex has lodged a claim against Yuengling 

for unreasonably withholding consent to the proposed transfer of Rex's Yuengling rights to 

Mitchell. (Dkt. 1 ,i,i 92-96.) That is the claim that addresses the cause of Rex's harm. 

VI. THE PUNITIVE DAMAGES CLAIM SHOULD BE DISMISSED 

An entitlement to punitive damages requires a showing of malice, i.e., that the defendant 

"intentionally does something wrong without having a valid reason or excuse." Proposed 

Mississippi Plain Language Model Jury Instructions - Civil, Instr. No. 5041 Damages - Punitive 

Damages - General Instruction and Verdict Form (Feb. 17, 2012). Rex does not address AB's 

argument that its exercise of a valid contractual right precludes a showing of malice and, 

therefore, any entitlement to punitive damages. Its tired invocation of alleged "behind-the

scenes machinations" does not render this one of those "extreme cases" where punitive damages 

are available. Count VII should be dismissed and Rex's prayer for punitive damages stricken. 

CONCLUSION 

For the reasons set forth above, the Court should dismiss all of Rex's claims against AB. 
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Respectfully submitted, this 12th day of May, 201 7. 

ANHEUSER-BUSCH, LLC, Defendant 

Is James G. Wyly, Ill 
James G. Wyly, III (MS Bar No. 7415) 
Kyle S. Moran (MS Bar No. 10724) 
PHELPS DUNBAR LLP 
NorthCourt One - Suite 300 
2304 19th Street 
Gulfport, Mississippi 39503 
Phone: (228) 679-1130 
Fax: (228) 679-1130 
jim.wyly@phelps.com 
kyle.moran@phelps.com 

Peter E. Moll (Admitted Pro Hae Vice) 
Brian D. Wallach (Admitted Pro Hae Vice) 
Gregory W. Langsdale (Admitted Pro Hae Vice) 
CADW ALADER, WICKERSHAM & TAFT LLP 
700 Sixth Street, NW 
Washington, DC 20001 
Phone: (202) 862-2200 
Fax: (202)862-2400 
peter.moll@cwt.com 
brian.wallach@cwt.com 
greg.langsdale@cwt.com 

Attorneys for Defendant Anheuser-Busch, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on this the Iih day of May, 2017, I electronically filed the foregoing 

with the Clerk of Court using the Court's MEC filing system, which sent notification to all 

counsel of record. 
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Isl James G. Wyly, III 
JAMES G. WYLY, III 
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Exhibit K to Rex Asset Purchase Agreement 
(Redacted) 
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EXHIBIT K 

Gross Profits and Multipliers for Individual Brands 

As attached. 
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Supplier 
AMERICAN VINTAGE BEVERAGE 
MJHEUS[R BUSCH 

BACK FORTY BEER CO. 

BAYOU TECHE BREWING 
BIG EASY BLENDS 

BLUE PANTS BREWERY 

CHAFUNKTA BREWJNG CO 

CHANDELEUR BREWING CO. 

COVINGTON BREWHOUSE 

CROOKED LETTER 

FAIRHOPE BREWING* 

GREEN FLASH BREWING CO 

GROLSCH 

KONA BREWING 

MIKE'S HRD LEMONADE 
NAPA SMITH 

O'FALLON BREWERY 

OMISSJON BEERS 

PHUSION PROJECTS 

REDHOOK BREWERY 

Sl.OWBOAT BREWING' 
SOUTHERN PROHJBITION 

SOUTHERN TIER 

STEVENS POINT 

TALL GRASS 

TENNESSEE BRANDING 

TIN ROOF BREWJNG CO. 
C 

WIDMER BROTHERS BREWING 

YUENGLING & SON INC.* 
Winery Exchange* 

AQUAHYDRATE 
ARIZONA BEVERAGES 

J&M CONCEPTS 

JONES SODA CO. 

KING JUICE COMPANY 
NESTLE 

PBEV 

TALKING RAIN 
XYIENCE 

COASTAL BEVERAGES 

SAN ANTONIO WINERY 
VISION WINE & SPIRITS 

Winery Exchange 

Bev Type 
Beer 

Beer & NA 

Beer 

Beer 
Bee, 

Beer 

Beer 
Beer 

Beer 
Beer 

Bi,er/New 

Beer 

Beer 

Beer 

Beer 

Beer 
Beer 

Be.er 
Beer 

Beer 

Beer/New 

Beer 

Beer 
Beer 

Beer 
Beer 

Beer 
ee, 

Beer 

Beer/New 
Beer/New 

NA/NEW 

NA 

NA 

NA 
NA 

NA 

NA 
NA 

NA 

Wine 

Wine 
Wine 

Volume and Gross Profit by Supplier 
Rex Distributing Company, Inc. 

*Estimated figure determined by agreement of the parties based on available data. 
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IN THE CIRCUIT COURT OF HARRISON COUNTY, MISSISSIPPI 

FIRST JUDICIAL DISTRICT 

REX DISTRIBUTING COMPANY, INC. PLAINTIFF 

VERSUS CAUSE NO. 24CI1:17-CV-00033 

ANHEUSER-BUSCH, LLC, ET AL DEFENDANTS 

TRANSCRIPT OF THE PROCEEDINGS HAD AND DONE IN THE 

MOTION OF THE ABOVE STYLED AND NUMBERED CAUSE, BEFORE 

THE HONORABLE ROGER T. CLARK, CIRCUIT COURT JUDGE OF 

THE SECOND CIRCUIT COURT DISTRICT OF THE STATE OF 

MISSISSIPPI, ON MAY 25, 2017. 

Pamela Michele Woods, CSR, Official Court Reporter 
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APPEARANCES: 

Present and Representing the Plaintiff: 

HONORABLE ALYSSON L. MILLS 
and HONORABLE JASON W. BURGE 
FishmanHaygood, LLP 
Suite 4600 
201 St. Charles Avenue 
New Orleans, LA 70170 

- and -

HONORABLE NATHAN L. PRESCOTT 
Page, Mannino, Peresich & McDermott, PLLC 
P.O. Drawer 289 
Biloxi, MS 39533-0289 

Present and Representing the Defendant, 
Cross-Defendant, Anheuser-Busch, LLC: 

HONORABLE PETER E. MOLL 
and BRIAND. WALLACH 
Cadwalader, Wickersham & Taft, LLP 
700 Sixth Street, N.W. 
Washington, D.C. 20001 

- and -

HONORABLE JAMES G. WYLY, III 
and HONORABLE KYLES. MORAN 
Phelps Dunbar, LLP 
Suite 300 
2602 - 13th Street 
Gulfport, MS 39501 

Pamela Michele Woods, CSR, Official Court Reporter 
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APPEARANCES (Cont.): 

Present and Representing the Defendant, 
Cross-Claimant, D.G. Yuengling and Son, Inc.: 

HONORABLE ROBERT MAHONEY 
Norris McLaughlin & Marcus, P.A. 
400 Crossing Boulevard, 8th Floor 
Bridgewater, NJ 08807 

- and -

HONORABLE M. PATRICK MCDOWELL 
and HONORABLE TAYLOR B. MCNEEL 
Brunini, Grantham, Grower & Hewes, PLLC 
P.O. Drawer 119 
Jackson, MS 39205 

Present and Representing the Defendant, 
Cross-Defendant, Mitchell Rex Distributing, 
LLC, et al: 

HONORABLE WILLIAM C. HAMMACK 
Glover, Young, Walton, Hammack & Simmons, PLLC 
1724-A 23rd Avenue 
Meridian, MS 39301 

Pamela Michele Woods, CSR, Official Court Reporter 
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THE COURT: All right. The next matter 

on the Court's docket this morning is Rex 

Distributing Company versus Anheuser-Busch, 

Cause Number A2401-2017-33. And we're here 

this morning on Anheuser-Busch's motion to 

dismiss. 

I see we have plenty of troops here. 

Let me get all of you that are going to be 

participating this morning or are 

representing either Rex or Anheuser-Busch, 

or Yuengling even has a dog in this hunt, so 

all of you identify yourselves for the 

record and who you represent, please. 

MR. WYLY: Your Honor, good morning, 

Jim Wyly. 

THE COURT: I know Mr. Wyly. 

MR. WYLY: Yes, Your Honor, and Mr. 

Kyle Moran, and we're here today to 

introduce to the Court our co-counsel. And 

Peter Moll and Brian Wallach are both with 

the firm out of D.C., Cadwalader -- pardon 

me. 

MR. MOLL: Cadwalader. 

MR. WYLY: I know Peter. I don't know 

the firm. And they're pro hac admitted and 

Pamela Michele Woods, CSR, Official Court Reporter 
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they will be handling the argument today on 

behalf of Anheuser-Busch. 

THE COURT: All right. 

MR. MOLL: Good morning, Your Honor. 

THE COURT: Good morning. 

MR. MOLL: Thank you for having us. 

THE COURT: Well, it's good to have all 

of you here. And since Bubba had a problem 

pronouncing somebody's name, I'm going to 

also. Mr. Saltaformaggio who represents 

Mitchell. 

MR. HAMMACK: She is not here, Your 

Honor. 

THE COURT: Oh, it's a she. 

MR. HAMMACK: She, yes, sir. 

THE COURT: How do you pronounce her 

name? That's all I want to know. 

MR. HAMMACK: Saltaformaggio. 

THE COURT: We have a family of Maggios 

here in town, but that other preceding 

language on it I didn't know how to do that. 

All right. Go ahead with introducing 

yourselves. 

MS. MILLS: Good morning, Your Honor. 

Alysson Mills, along with my colleagues, 

Pamela Michele Woods, CSR, Official Court Reporter 
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Jason Burge and Nathan Prescott, on behalf 

Rex. And if you don't mind, I'd just like 

to introduce Dan and Ann Magruder, and 

Ginger Magruder. 

THE COURT: All right. Good. What 

about Yuengling? 

MR. MCDOWELL: Your Honor, my name is 

Patrick McDowell with the Brunini firm in 

Jackson. I'm here for Yuengling. I've got 

my law partner, Taylor McNeel from Biloxi. 

My law partner, David Kaufman from Jackson 

could not be here today, but he sends his 

regards. He had a conflict. 

I've got with me Bob Mahoney, who is 

with the Norris McLaughlin firm. He's in 

New Jersey, but the firm also has offices in 

Pennsylvania where Yuengling is located. 

THE COURT: All right. 

MR. MAHONEY: Good morning, Your Honor. 

THE COURT: Good morning. Is Wayne 

Drinkwater working with y'all? Who's he 

with? 

MR. HAMMACK: No, sir. He's with 

THE COURT: The Mitchell clients, okay. 

MR. HAMMACK: He's with me for 
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Mitchell. 

THE COURT: Okay. As I understand it 

this morning, the only matter noticed is the 

Anheuser-Busch motion to dismiss. And the 

Mitchell motions to dismiss are noticed for 

up in June; is that correct? 

MR. HAMMACK: Yes, sir. 

THE COURT: Okay. All right. Let me 

tell you y'all have a seat. I've read 

all of your pleadings and all of your 

briefs, so I know exactly what everyone's 

position and argument is in the case. I'm 

just telling you that to let you know you 

don't have to start from ground zero and go 

all the way to the last thing you filed. 

But I'm glad to have all of you from 

out of town here this morning, and I'm ready 

to proceed with the argument for 

Anheuser-Busch. 

MR. MOLL: Thank you, Your Honor. 

THE COURT: Yes, sir. 

THE COURT REPORTER: Tell me your name, 

again. 

MR. MOLL: Peter Moll, M-0-L-L. 

Rex, the Plaintiff in this case, Your 
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Honor, entered into two contracts that are 

at the essence of this case. And they're 

really the beginning and the end of this 

case as far as any claims against 

Anheuser-Busch is concerned. 

The first is the equity agreement. Rex 

distributed Anheuser-Busch products here in 

Mississippi, as the Court knows from the 

papers, for 42 years. Rex entered into an 

equity agreement or a distribution contract 

with Anheuser-Busch that governed the 

relationship between the parties. 

There are two, among others, important 

rights that Rex and all the other 

distributors of Anheuser-Busch products got 

under the equity agreement. The first is, 

prior to the equity agreement the 

wholesalers were on an order to order basis, 

and they could terminate at any time. And 

the equity in the equity agreement allows 

the wholesalers to reap the benefits of 

their labors and allows them to build equity 

in their business that then, if they decide 

to sell, can be sold and subject, however, 

to the approval and other rights of 
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Anheuser-Busch. 

The second important right that 

wholesalers get is this exclusive territory. 

And so when Rex was distributing here in 

Gulfport and the surrounding areas, they had 

the exclusive right to sell Anheuser-Busch 

products. No one else could sell those 

products. Obviously, particularly here in 

Mississippi, a very valuable right. 

So the agreement from Anheuser-Busch's 

perspective on this is that the owner of the 

business, with the exclusive territory, the 

perpetual rights, this is of vital concern 

to Anheuser-Busch who owns it, because once 

someone sells their business, then 

Anheuser-Busch is left with the new 

distributor who has the exclusive territory 

and the perpetual rights. 

And so, Paragraph 4 of the equity 

agreement has detailed provisions, Your 

Honor, on Anheuser-Busch's rights. 

Anheuser-Busch has the right to approve or 

disapprove any proposed transfer of 

ownership. 

THE COURT: I read that provision. 
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MR. MOLL: And if Your Honor went 

through and looked at, which is in the bench 

book at 4A, the match and redirect 

provision, it says, Prior to approving or 

disapproving Anheuser-Busch has the right to 

match at the price and on the terms and 

conditions set forth in the contract. 

The Paragraph 4 (d) (iv) says that after 

Anheuser-Busch does that, Anheuser-Busch may 

assign such right to a third party selected 

by Anheuser-Busch as long as, one, they're 

legally qualified. I don't think there's 

any question in this case about that. And 

as long as, two, the assignee, person who 

it's redirected to, remains liable for 

making sure the contract is fully complied 

with. 

And Rex in its complaint, Your Honor, 

at Paragraph 4 and 45, and other places, 

repeatedly refers to this match and redirect 

as Anheuser-Busch's, quote, contractual 

right, close quote. And indeed, in 

Paragraph 65, Rex alleges the wholesaler 

equity agreement gives AB the right and the 

option to purchase Rex's ownership interest. 
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And there's also language similar to that in 

Paragraph 65. 

So the complaint on its face is 

alleging that Anheuser-Busch has contractual 

rights and that Anheuser-Busch has the 

contractual right to match and redirect. 

And Anheuser-Busch did exercise that 

contractual right and reassigned the 

proposed transaction to Mitchell. And the 

Mitchell family has been an Anheuser-Busch 

wholesaler for generations, here in 

Mississippi for 50 years, and they have been 

very, very successful in distributing 

Anheuser-Busch products in this state. 

So the question then becomes, what did 

Anheuser-Busch match? What did 

Anheuser-Busch match and reassign? And what 

Anheuser-Busch matched and reassigned was 

the asset purchase agreement. 

And, Your Honor, I have -- we attached 

not the entire asset purchase agreement to 

our papers, but I do have a copy of the 

entire asset purchase agreement for the 

Court because I'm going to refer to a 

paragraph that wasn't included in there, if 
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it's fine. 

THE COURT: Sure. 

MR. MOLL: And does your clerk, should 

I leave a copy for your clerk? 

THE COURT: No. I'll give her this 

one. 

MR. MOLL: Okay. 

So this is the agreement that Rex 

negotiated and then executed with Adams, the 

original proposed purchaser. 

THE COURT: Right. 

MR. MOLL: And Adams is an 

Anheuser-Busch wholesaler in Charlotte, 

North Carolina, and also has some territory 

in the state of Alabama. 

This agreement is subject to 

Anheuser-Busch's approval, as it had to be 

under the equity agreement, but it's 

specifically subject to Anheuser-Busch's 

approval. And if Anheuser-Busch 

disapproved, that was the end of this 

agreement. This agreement was contingent on 

Anheuser-Busch's approval. And so, if 

Anheuser-Busch disapproved the entire 

agreement, including the sale of all the 
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other brand rights listed and the warehouse 

and whatnot, that entire agreement was 

ended. 

Anheuser-Busch didn't disapprove and 

the closing went forward. As to the other 

brewers, they had a right to approve or 

disapprove the transfer of their brands. 

But as to the other brewers, as long as Rex 

could deliver 92 percent of all of its 

sales, enough brewers to cover 92 percent of 

all of its sales, then the closing went 

forward and the contract provided that there 

would be appropriate reductions in the 

ultimate price. And so that's exactly 

THE COURT: When you say contract, 

you're talking about the purchase agreement? 

MR. MOLL: The purchase agreement, the 

APA. 

THE COURT: Yeah, okay. 

MR. MOLL: Exactly, Your Honor. 

THE COURT: Okay. 

MR. MOLL: And, you know, there's a lot 

of talk, has been, about this $50.5 million. 

This is not like, here's the house, it's 

250,000, you've got to pay 250,000, there 
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was a single price. This is not a purchase 

of the stock of Rex. It's a purchase of 

assets. And you can take this agreement and 

you can go through it line by line and you 

can shake it and you will not find in this 

agreement the figure $50.5 million dollars. 

In this agreement the purchase price is 

dealt with at 1.2 on Page 4. And you 

won't and there you'll see, Your Honor, 

you have to take into account inventory, one 

has to take into account cooperage. And 

cooperage in the beer industry are those 

aluminum half barrels and quarter barrels 

that draft beer is in. And there's a figure 

there listed of $45 million. 

But since it's an asset purchase 

agreement, the purchase price is really the 

sum of all the various assets that are 

included. And the warehouse had a value, 

and the inventory was going to have a value, 

and the fleet was going to have a value, and 

everything was going to have a value here. 

And indeed, Your Honor, in our reply brief, 

we attach for the distribution rights each 

of the distribution rights had a value. And 
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the Anheuser-Busch distribution rights was 

listed at $36.5 million, and the 

distribution rights for Yuengling were 

listed at $3.1 million. 

Now, we provided with our reply a 

redacted copy. But we have, Your Honor, if 

there's no objection, so Your Honor could 

see the whole thing we have an un-redacted 

copy. We didn't want to put any 

confidential information in the record. 

THE COURT: All right. 

MR. MOLL: But this is an un-redacted 

copy, again, of the assets. 

So the agreement itself -- and that's 

exactly how the purchase price was to work. 

What assets are delivered at the closing and 

what is the value of those assets. And the 

agreement, the APA, contemplated that not 

all brewers were going to consent to the 

transfer of their rights. And that's at 

on Page 35 of the APA at 8.3, which begins 

near the bottom of the page. And it says, 

If any supplier other than Anheuser-Busch 

expressly refuses to deliver a consent, 

then -- I'm skipping some -- then the 
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purchase price shall be reduced by the 

portion of the purchase price attributable 

to those excluded grants. That's exactly 

what the APA negotiated by Rex provided. 

THE COURT: Is that in conflict with 

the match and redirect clause of the other 

contract that says that the distributor will 

be reimbursed everything that he has been 

offered by another buyer? 

MR. MOLL: What the match and redirect 

says, Your Honor, is that Anheuser-Busch 

shall match the price and the terms and 

conditions of the contract. 

THE COURT: Okay. 

MR. MOLL: The terms and conditions. 

And in this case, the terms and conditions 

of the contract were, you deliver the 

assets, you deliver all the distribution 

rights; and if you don't, if you don't 

deliver the Yuengling rights, then at the 

closing we deduct $3.1 million and that's 

the price. 

Again, this is not -- this 

distributorship did not have a sticker on it 

that said $50.5 million. It was again for a 
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collection of assets. And so the price was 

going to be determined by what distribution 

rights could be delivered at the closing. 

And that is clearly what 8.3(a) says. So 

that's the price and that's the term and 

condition, and that's exactly what the match 

right provides. 

And that really is exactly what 

happened at the closing. Yuengling, as we 

know, decided to disapprove. It was not 

Anheuser-Busch's decision. It was 

Yuengling's decision. Again, it's 

contemplated by 8.3 that someone would 

disapprove, and 8.3 of the APA tells you how 

to deal with it, but they disapproved 

Mitchell. 

Mitchell was contractually bound by the 

APA. Anheuser-Busch was contractually bound 

to pay the $3.1 million, as long as the 

distribution rights were delivered and they 

were not conveyed. And that's not at all in 

question. They were not. 

And so, you go to the closing, you have 

the $50.5 million, you subtract the 

$3.1 million dollars, and you get the $47.4 
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million, which is exactly what Mitchell 

paid. Every last penny. Rex got every last 

penny it was due under that contract. 

And even on the earlier closing that 

had been planned, Your Honor, with Adams, 

two days before the closing, as you see 

alleged in the complaint, Yuengling had not 

consented to the transfer. 

THE COURT: So it still was not known 

if Yuengling would consent on that one? 

MR. MOLL: That's exactly right. So we 

don't know what Adams would have ultimately 

paid. And nowhere, Your Honor, in the 

complaint is it alleged that Mitchell 

breached the APA at that closing. There's 

no breach of that at the closing. It's not 

there. Mitchell was prepared to pay and was 

contractually obligated to pay. The only 

reason it didn't is because Yuengling 

wouldn't consent. 

Now, Yuengling went further than that. 

Yuengling took a very what I would describe 

as a heavy-handed approach and said to Rex, 

okay, we're not consenting; and if you 

close, we're going to terminate you. 
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THE COURT: And they had the unilateral 

right to terminate? 

MR. MOLL: Well, Your Honor, 

Mitchell Rex alleges no, they didn't. 

That's what Rex alleges. Rex alleges in the 

complaint this was an unlawful termination. 

That's what Rex alleges. 

THE COURT: I saw that. 

MR. MOLL: And it's sort of 

heavy-handed to say, we're not approving the 

transfer; and then if you close, we're going 

to terminate you; and then we're going to 

say because you closed, you didn't have your 

warehouse anymore, and therefore, you're 

subject to termination. And then what 

Yuengling did was gave or transferred, we 

don't know the terms, Rex's Yuengling rights 

to FEB. 

THE COURT: Right. 

MR. MOLL: And we don't know what 

happened. One thing is clear, that if 

Yuengling hadn't terminated those rights, 

then Rex would have been free, subject to 

Yuengling's approval, to sell those rights 

to someone else, perhaps even to FEB, and 
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Rex would have got its $3.1 million and 

everybody would have been happy. Rex would 

have got it's 3.1. Yuengling would have had 

the distributor that it wanted. But that's 

not the way it played out . 

So the question is, Anheuser-Busch 

having complied fully with the equity 

agreement, Mitchell having fulfilled every 

single last obligation it had under the APA, 

every last one, every last dime, you can't 

now come to Anheuser-Busch, and Mitchell I 

know they have their own motion, and say, 

you, Anheuser-Busch, are now responsible for 

the fact that Yuengling, that we didn't get 

the $3.1 million. It's not -- we had 

nothing whatsoever to do with that. 

Now, counsel argues in the papers that 

Yuengling knew -- I mean Anheuser-Busch knew 

that if we reassign to Mitchell that 

Yuengling would not consent. Well, first of 

all, that's pure speculation. But put aside 

the fact it's not a well pled fact and it's 

pure speculation, it's contrary to the 

allegations in Rex's complaint. And if you 

look at Rex's complaint at Paragraph 59, 
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which is Tab 3 in the bench book, Rex in 58 

alleges they got this letter from Yuengling 

where Yuengling said, we understand what 

rights we -- what our obligations are here. 

And then in Paragraph 59 Rex alleges, 

Mitchell met material qualifications similar 

to other distributors. Indeed, only months 

prior Yuengling had approved Mitchell for 

Yuengling distribution rights. And so, you 

know, Rex itself is alleging that Yuengling 

should have approved Mitchell. So that, 

Your Honor, covers those two agreements. 

Now, Rex has conjured up six different 

claims against us. None of which really 

state a claim. In particular, their breach 

of contract claim, they argue first that 

they didn't get everything they were 

entitled to, we didn't insure that. We've 

just gone through the APA, Your Honor, and 

the operation of the contract that Rex 

negotiated and entered into, and they got 

every last dime on that contract given that 

Yuengling did not consent. 

And then they also argue that Paragraph 

4(b) of the equity agreement applies, not 
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4(d). And that, Your Honor, the equity 

agreement is attached as 4A. It was 

attached to our original papers. And 

actually 4(b) (v) is on the same page as the 

match and redirect. Recall the match and 

redirect said at any time prior to the date 

AB approves or disapproves. Now we go up to 

4(b), this is what Rex's arguing applies, if 

Anheuser-Busch disapproves --

THE COURT: Did or did not? Didn't? 

MR. MOLL: If Anheuser-Busch 

disapproves. 

THE COURT: Okay, disapproves. 

MR. MOLL: Right. So that 4(b) that 

Rex is pointing to happens and comes into 

effect only if Anheuser-Busch disapproves. 

This is -- now, I mean, counsel says this is 

semantic nonsense in the briefs. This is 

far from semantic nonsense. This is what 

the contract says and you can see when you 

look at the juxtaposition of these two 

provisions that 4(b) applies if there's a 

disapproval after the disapproval, and the 

match and redirect applies only if there has 

been no approval or disapproval. 
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But the other thing that Rex did is, 

you know, 4(b) (v) that they're relying on, 

they cropped out a key part of it. I mean, 

if Anheuser-Busch disapproves the proposed 

owner and wholesaler's business, then they 

deleted, solely because of (A), concern 

with, (B), another reason, this provision 

doesn't apply. But those words got cropped 

out as you'll see. Not only in the 

complaint, but counsel doubled down in their 

opposition papers and simply cropped them 

out. 4(b) simply doesn't apply. 

So they've got a Count II for good 

faith and fair dealing. And I know Your 

Honor knows there has to be a breach of 

contract, but there's a -- this interesting 

case that -- from the Mississippi Supreme 

Court that we cited. It's the Limbert case. 

And in Limbert, the Court found -- this was 

a college administrator who had terminated a 

college's longstanding agreement with some 

alumni association. It went up to the 

Mississippi Supreme Court. And it's 

worthwhile pausing because in that case the 

Mississippi Supreme Court said you couldn't 
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have acted in bad faith when you exercised 

the contractual right. And that's 

applicable here in spades. 

And also the Court said, a party has 

not breached the implied covenant of good 

faith and fair dealing when the party took 

only those actions that were dually 

authorized. It has to be a showing of more 

than bad judgment. And I pause on it 

because the Limbert case from the 

Mississippi Supreme Court is not only is 

definitive on Count II, but it's instructive 

on these other counts where we're bringing 

in Anheuser-Busch acted with bad faith, 

Anheuser-Busch acted with malice. The 

Limbert case really addresses that issue, 

Your Honor. 

And so, there's also a claim for 

tortious interference. Just to set this, 

Rex had been an Anheuser-Busch distributor 

for 42 years, had an equity agreement with 

Anheuser-Busch for 42 years. The current 

version in '97. That was a preexisting 

contract. When Rex decided to sell its 

business, Rex knew that contract was there. 
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When Adams, another Anheuser-Busch 

wholesaler, decided to buy, they knew the 

contract was there. Yuengling knows the 

contract was there. 

It's interesting that Rex really took 

on Yuengling, as they allege, in February of 

2016 they became the Yuengling distributor 

for their territory and within a month or 

two announced their intention to sell their 

business. And so, clearly whatever rights 

Yuengling may or may not have, we had a 

preexisting contract. 

And while the entire agreement didn't 

fall apart, like if Anheuser-Busch had 

withheld its approval, Yuengling's consent 

was required for the transfer of its rights. 

It was a conditioned precedent. And once 

that conditioned precedent is not met, the 

contract to transfer the Yuengling rights is 

not enforceable because there's no condition 

precedent. And then significantly, AB 

wasn't an outsider to this contract. Our 

approval was required. The contract 

specifically said Anheuser-Busch's approval 

was required. 
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And, Your Honor, we have cited the 

Genet case from Florida, that AB is not a 

disinterested party. Same set of 

circumstances. Same equity agreement 

involved Anheuser-Busch. We cited the Bama 

Budweiser case from Alabama. Same set of 

circumstances. And those were on summary 

those were on summary judgment, but in those 

cases, unlike here, didn't have the 

agreements in front of the Court. And, of 

course, the Latrobe Brewing case from North 

Carolina. Again on all fours with a 

different brewer. 

Now, one of the things that Rex argues 

is, well, those are old cases. So I, 

sitting through the argument, the prior 

argument, these cases don't quite go back to 

1906, Your Honor. The fact is, they're 

well-established. They're well-established 

precedent. And the fact is, they're very 

consistent with Mississippi law. I mean, 

Robinson v. Coastal Family Health, which we 

cited, quote, It is well-settled law in 

Mississippi that unless the party alleged to 

have interfered with the contract was a 
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total stranger to the contract, that party 

cannot be said to have intentionally 

interfered as a matter of law. 

And I think, Your Honor, our papers 

were very clear on the civil conspiracy. 

It's not a stand alone claim. There has to 

be some wrong. There's none here. There's 

not -- you can't have -- exercising a 

contractual right cannot be a conspiracy. 

We've cited the cases. 

And then you have the Beer Industry 

Fair Dealing Act. It is there. There's no 

question. It says, the supplier shall not 

interfere with, prevent, or unreasonably 

delay. Well, we didn't prevent anything. 

There was a closing because we didn't 

disapprove. There's no allegation we 

unreasonably delayed nor could there be. 

And we didn't interfere. We just went 

through the tortious interference thing. 

And, again, the Supreme Court decision in 

Limbert is instructive on this. All that we 

did was exercise a contractual right. We 

were invited to this party in the APA. We 

got an invitation to be here. 
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And there really are no damages. I 

mean, Rex got the 36.5 million, every penny 

of it, for the Anheuser-Busch brands. Rex 

got the 47.4 million. The only thing they 

didn't get was the 3.1 million for 

Yuengling. Yes, Your Honor? 

THE COURT: Yuengling was the only one 

that backed out of the deal? 

MR. MOLL: Yes, Your Honor, on the 

record. 

THE COURT: Okay. 

MR. MOLL: On the record. That's the 

only thing they didn't get, but that 

wasn't -- that's the claim they have against 

Yuengling, we should have got our 

$3.1 million, but not against 

Anheuser-Busch. 

I mean, Mr. Mitchell is here in the 

courtroom. Mr. Mitchell is a very 

sophisticated businessman, been in the beer 

business a long time. He's not going to go 

to a closing and pay the Magruders, who 

owned Rex, very, very nice people, 

$3.1 million for an asset that they couldn't 

deliver at the closing. And no one expected 
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them to. 

So the final point here, Your Honor, is 

now, if you look at the opposition, 

plaintiff says, well, we have ignored the 

well-pled facts. We've been selective and 

just relied on these contracts. We have not 

ignored the well-pled facts, but you cannot 

defeat a motion for summary judgment on the 

basis --

THE COURT: Motion to dismiss. 

MR. MOLL: Motion to dismiss. Thank 

you, Your Honor. 

-- on the basis of conclusory or 

speculative or immaterial allegations. I 

mean, counsel has come up with some very 

nice catch phrases here that are argument. 

You know, they say there was detailed 

factual allegations, behind the scenes 

machinations. That's an argument of 

counsel. 

THE COURT: What does that mean? 

MR. MOLL: Behind the scenes 

machinations. I'm not sure what it means, 

Your Honor. I mean, what do they say? They 

say, well, Mitchell, in order to get 
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financing for this deal, went to the Wells 

Fargo bank in San Francisco, because that's 

where Wells Fargo is headquartered. But 

let's just put that aside. 

Well, so what? Suppose Mitchell -

they say, presumably so that no one in the 

southeast would know. Well, that's 

obviously pure speculation. But, again, so 

what? Mr. Mitchell was trying to keep his 

business affairs confidential. That's not a 

crime to do that. So what on some of this. 

They mention private meetings and phone 

calls. And I went through the complaint. 

This private meeting that they refer to was 

a meeting in the fall, in November of 2015. 

It's in the complaint. This private meeting 

was a meeting that Anheuser-Busch had with 

every single wholesaler in the State of 

Mississippi. And at the time, 

Anheuser-Busch was rolling out an incentive 

program which is why they were there, a new 

incentive program. And, yes, Anheuser-Busch 

did say to its wholesalers, we really would 

prefer that you didn't take the Yuengling 

brand. And we have this new incentive 
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program and you're going to benefit from it 

and we prefer you didn't take the Yuengling 

brands. There's nothing illegal about that. 

Nothing illegal about it at all. 

And this meeting doesn't relate to the 

match and redirect that was done, you know, 

nine months later. It related to 

Yuengling's coming into the state. And 

the -- and then they said, well, 

Anheuser-Busch must have been communicating 

with Mitchell and they were behind the 

scenes and whatnot. Anheuser-Busch was 

going to exercise a match right. 

Anheuser-Busch was going to assume a 

contract for, let's just say 50 million, or 

whatever it was. Obviously, Anheuser-Busch 

had to get on the phone with Mr. Mitchell 

and say, look, if we match, are you going to 

accept the redirect? Anheuser-Busch had to 

know that before they matched. And that's 

what we're talking about here. 

Obviously, Anheuser-Busch had to know 

also whether Mr. Mitchell could come up with 

the money at the closing, did he have the 

money and the financing. Those are the 
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behind the scenes machinations, good common 

sense business. This is normal business 

here the way it would be done, as the Court 

can see. Then they say, well, we ignored 

these quotes from these industry 

newsletters. And you know, Your Honor well 

knows that this is all speculation. Your 

Honor well knows it's multiple levels of 

hearsay. And Your Honor well knows it's not 

a well-pled factual allegation. 

They say we ignored this consent 

decree. And let me deal with that so Your 

Honor can appreciate what is involved there. 

Anheuser-Busch InBev, the parent of 

Anheuser-Busch, the defendant here, entered 

into an agreement to buy SABMiller. And 

they divested all the U.S. assets so they 

don't have Miller and Coors and whatnot, but 

they entered into that agreement. It was a 

$100 billion agreement. The Department of 

Justice filed a lawsuit to prevent it on 

July 20th in 2016, the same day the 

Department of Justice filed the proposed 

final judgment we call the consent decree. 

That was entered into by Anheuser-Busch so 
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that they could get the acquisition of SAB 

Miller done. It's a consent decree. It 

specifically says -- there's no admissions. 

It specifically says it's evidence of 

nothing. 

But I know Your Honor is down here in 

Gulfport, and Your Honor doesn't have 

anything else to do, but this lawsuit and 

the consent decree are in the United States 

District Court in Washington D.C. That 

court has exclusive jurisdiction over that. 

And the United States Supreme Court has 

repeatedly held there is no private right of 

action for a violation of a consent decree. 

That gets handled by the Department of 

Justice. And in this case, there was a 

monitoring trustee appointed. 

The sole remedy that Yuengling or Rex 

had was to go to the monitoring trustee or 

the Department of Justice and complain about 

something we did. And Yuengling repeatedly 

went to the monitoring trustee and the 

Department of Justice. 

THE COURT: And did that, huh? 

MR. MOLL: And to no avail. To no 
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avail. And that's what they say. And so, 

having the case in D.C., having their sole 

remedy to go to Justice and to go to the 

monitoring trustee to no avail, there's no 

question about that, they can't now say, 

well, we struck out in Washington D.C., now 

we're going to try it down here. Your 

Honor, with all due respect, doesn't have 

any jurisdiction over this entire issue. 

And, again, they also try to rely on 

Yuengling's allegations and say they bolster 

it. The fact of the matter is that Rex's 

complaint has to stand on its own. 

So, Your Honor, we ask that the case 

against Anheuser-Busch, all the claims be 

dismissed. And while we recognize that 

leave to amend is typically freely granted, 

in this case we ask for dismissal with 

prejudice. And we ask for it for the 

following reasons that are unique to this 

case. We're looking at two contracts. 

Those contracts, the interpretation of those 

contracts, how to deal with those contracts, 

is a matter of law for this court. 

No amendment to the complaint, Your 
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Honor, can change the provisions of the 

Anheuser-Busch equity agreement or the APA. 

It can't be -- it's not going to change 

them. No amount of discovery, Your Honor, 

is going to change a single word of the 

equity agreement or a single word of the 

APA. And those two contracts are 

dispositive and Anheuser-Busch's motion to 

dismiss should be granted. 

And I want to thank you very much, Your 

Honor. 

THE COURT: Yes, sir. Thank you for 

being here and enlightening me on a lot of 

these issues. 

Ms. Mills, are you going to argue 

MS. MILLS: Yes, Your Honor. 

THE COURT: -- for Rex? 

MS. MILLS: Thank you, Your Honor. And 

I'm going to try to be short for the Court, 

but I'm going to zoom out a little bit. 

THE COURT: That's fine. I have 

nothing else on the docket this morning, so 

there's no compelling reason to be short. 

Take as long as you want to. 

MS. MILLS: Oh, I appreciate it. I 
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don't think I'll be quite that long, but I 

just want to remind the Court that basically 

the Magruders lost $3 million in a knife 

fight that wasn't their fight. I mean, what 

happened to the Magruders is just a local 

manifestation of, really, this corporate war 

that's being waged every day between AB and 

Yuengling. 

It was roughly a year ago that the 

Magruders were celebrating a deal with their 

family friends, the Adams. Now, AB knew, 

but they didn't, how that story would end. 

And I think it's a reasonable assumption 

that AB even anticipated that we would be 

here today in this lawsuit because AB knew, 

AB knew that without a good cause, without 

being able to articulate a good cause for 

its redirect, the redirect violated the 

Mississippi Beer Industry Fair Dealing Act. 

AB knew that. 

AB knew that unless it matched Adams' 

price -- and I'll get to the contracts. 

Unless it matched Adams' price, its redirect 

violated the wholesaler equity agreement. 

And AB knew -- and it's just background. 
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We're not alleging some private right of 

action, but it's very relevant and 

interesting background. AB knew that its 

actions violated the consent degree with DOJ 

because DOJ was investigating it at the very 

same time for the very same acts that it was 

committing here in Mississippi. 

AB knew all of that, but AB did what it 

did anyway because that's what AB does. 

AB's position is, we're Anheuser-Busch and 

we do what we want. And in this lawsuit, 

it's even worse than that. Their position 

is, we're Anheuser-Busch, we do what we 

want, and we don't have to give you any 

reason for it. I mean, I listened to this, 

I mean, counsel had a lot to say, but one 

thing you did not hear was the reason. They 

will not articulate a good faith reason, a 

good faith based reason for what they did. 

Their position is, and this is in their 

papers, we don't have to give you a reason 

because we say so. That's it. That is 

their defense. That's what it boils down 

to. 

But because we say so is not enough 
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under the statutory law. I mean, the 

Mississippi statute here, which he barely 

addressed, the Mississippi Beer Industry 

Fairly Dealing Act requires good cause. 

They have to come up with a good reason, and 

they don't have one. They haven't even come 

up with one. They are defenseless on that 

claim. And all this contractual right talk, 

no contract trumps that statute. That's 

what the statute says. 

Now, turning to the law between the 

parties, the wholesaler equity agreement, 

the parties haven't really zeroed in on this 

language but it's also in Paragraph 4, and 

it says that AB cannot unreasonably withhold 

its approval. It cannot unreasonably 

withhold. 

Now, AB says, we neither approved nor 

disapproved. Actually, AB cannot pretend 

that it gave its approval. It necessarily 

withheld its approval of the sale to Adams. 

And under the wholesaler equity agreement it 

can't do that unreasonably. It has to have 

a reasonable justification. And because we 

said so is not reasonable. 
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If AB is right that it can do whatever 

it wants under this agreement simply because 

it says so, then we can just wipe out most 

of the wholesaler equity agreement because 

it doesn't even mean it. I don't even know 

why they wrote it because half of its 

provisions now are useless if AB can just 

say because we said so. That can't be, that 

can't be the proper interpretation. 

I mean, that agreement gave both 

parties rights. It gave AB the right to 

redirect, but it also protected 

distributors, distributors everywhere from 

the whims of AB. And it said, if AB 

redirects, it's got to match the price. In 

this case, it had to match Adams' price. 

Now, AB has this very technical 

argument that we didn't have to give you a 

reason, and therefore we didn't give you a 

reason, and because we didn't give you a 

reason, then 4(b) does not apply and we did 

not have to match, and therefore, only if 

Mitchell breaches a term and condition of 

the asset purchase agreement, which you 

haven't alleged that they did because you 
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can't, will you ever have any cause of 

action whatsoever against AB. 

Your Honor, it is in their interest to 

make this a lot harder than it is. There is 

a short way home. And the short way home is 

this, price. Whether you look at 4(b) or 

4(d), or wherever else it's mentioned in 

Paragraph 4. Whether it says same price, 

whether it says the price, whether it says 

the price and terms and conditions, it says 

the price and the price is Adams' price. 

Whatever Adams would have paid, AB had to 

match it. 

And that's what we say the agreement 

says. That's also what AB's own 

Vice-President said. When he picked up the 

phone to call the Magruders and give them 

the bad news, he said, don't worry. You're 

not going to lose any money. You're going 

to receive the same consideration you would 

have received. That's not just an oral 

representation. That's in writing. That's 

in our complaint. That was in a letter. 

It's documented. 

But even if you credit AB's technical 
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argument, at best what we have is an 

arnbiquity, and an arnbiquity has to be 

construed against the drafter. And for that 

reason, if for no other, the dismissal of 

our breach of contract claim isn't 

appropriate. 

Turning quickly to our tortious 

interference claim. Their position is only 

an outsider can be liable for tortious 

interference, and we were not an outsider. 

We were invited. We were an insider to the 

Adams' sale. 

Two things. One, the Mississippi cases 

in which they rely, we already factually 

distinguish them in our brief, so I won't 

repeat that. But, two, these cases from 

outside Mississippi, for instance the 

Florida case, the Court's have since 

qualified their holdings. Actually, even an 

insider, if you accept that AB is a insider 

under Mississippi law, which I don't think 

it is, but even if you accept that, an 

insider is liable for tortious interference 

of contract when they do what they do with 

malice or when they do it without a 
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legitimate business reason. And AB has not 

articulated a reason in this case. It says 

it doesn't have to give us one. So even 

under their argument, I think they lose. 

I'd also point out that whatever they 

may say about their relationship to the 

Adams' sale, they definitely were outside 

our relationship with Yuengling. And so, 

you know, they don't have any basis for 

dismissal of those allegations with respect 

to our relationship with Yuengling. 

And it's also, I think, relevant 

that -- well, relevant to both our tortious 

interference and our conspiracy claim that 

AB used Mitchell, which is the ultimate 

outsider, to do what it did in this case. I 

mean, as a reminder, Mitchell bid for Rex 

and lost. But at the end of the story, with 

AB's help, Mitchell actually paid for Rex 

less than its original bid. 

THE COURT: What was Mitchell's 

original bid? 

MS. MILLS: I think it was 49 million. 

THE COURT: Forty-nine, okay. 

MS. MILLS: Our complaint, we have a 

Pamela Michele Woods, CSR, Official Court Reporter 

42 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

lot of facts in it. Every single fact in 

that complaint we can prove standing here 

today. It's not speculative. But there are 

still facts that we don't know, and you can 

bet that those facts bear directly on 

tortious interference and conspiracy. 

THE COURT: All right. Give me a 

couple of examples. 

MS. MILLS: Of facts in our complaint 

or facts we don't know? 

THE COURT: That you don't know that 

discovery would show. 

MS. MILLS: Well, I think, for 

instance, we served them with discovery when 

we served them with this complaint, and we 

asked for all communications with Mitchell 

regarding Yuengling, and when Yuengling 

moved into this state what did AB offer 

Mitchell. What did AB promise Mitchell? If 

Mitchell did AB's bidding and rejected 

Yuengling? That was only a few months 

before AB redirected our sale to Mitchell. 

We also asked for the internal 

communications between AB and Mitchell that 

would tell us whether or not this really 
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was, as we believe it was, AB's efforts to 

reward Mitchell for doing its bidding and 

also punish Rex for doing business with 

Yuengling. 

THE COURT: And that discovery hasn't 

been responded to? 

MS. MILLS: No. No. We allowed them 

to stay it pending the outcome of --

THE COURT: Yeah, of the motion. 

MS. MILLS: But I think it would be 

premature to dismiss any claim before they 

actually respond to that discovery. 

And finally a word on malice. Again, 

our complaint, it's fulsome and clear. I 

mean, I will not bore the Court with a 

recitation of all of the facts that support 

bad faith and malice, but I do want to point 

out, this is an extraordinary case. I mean, 

we have phone conversations where AB is 

telling Dan and Ann Magruder that if you do 

business with Yuengling, we're going to make 

your lives harder. And that's exactly what 

happened here. 

You know, we don't even need the DOJ 

complaint to spell out malice. We don't 
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need the Trade Press reports to spell out 

malice. These are facts that the Magruders 

lived. 

THE COURT: Are you talking about they 

were in the form of veiled threats? 

MS. MILLS: Not even veiled. 

THE COURT: Not even veiled, but they 

were actual threats. 

MS. MILLS: We did not -- I said this 

in our brief. We did not undertake this 

lawsuit lightly. Every fact we allege, we 

can prove. And there are going to be a lot 

more interesting facts out there. The 

Magruders were treated unfairly and 

unlawfully and we have not sought anything 

through this complaint that they are not 

entitled to under the law. 

This is a Rule 12(b) (6) Motion to 

Dismiss. You have to assume the facts as 

pleaded are true. They have not -- they 

have not stated a basis for dismissal of any 

claim. If the Court really wants to get 

into it, I will parse 4(b) and 4(d) for the 

Court. I think it doesn't matter. I think 

price means Adams' price. The price means 
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Adams' price, if you're just relying on the 

provision they want to rely on. 

We did point to 4(b) in our complaint 

or, excuse me, in our brief because 4(b) 

says actually insure the same price. I 

don't think that's too much different from 

match the price, but they make a big deal 

out of the fact that we used ellipses to 

omit the middle part of that paragraph. 

I just want to point out to the Court 

that that paragraph -- that paragraph lists 

the only legitimate reasons that AB could 

refuse to approve a sale that do not include 

qualifications. So in other words, AB could 

refuse to approve a sale to Adams because 

Adams was not qualified. Well, that's not 

true. Adams is the most qualified 

distributor in the Nation; or, under 4(b), 

AB could for two other reasons refuse to 

approve or withhold approval, which is what 

it did, for the reasons that there was some 

territory configurations or market 

conditions that justified it. 

Those are really the only good causes 

for doing what AB did. And AB says, well, 
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that doesn't apply because we never gave you 

a reason. That gets back to my point. AB 

says, we don't have to give you a reason. 

We're Anheuser-Busch. It's because we can. 

That can't be right. The agreement says 

they cannot unreasonably withhold their 

approval. Because we can is not reasonable. 

I would be happy to answer any 

questions, if you have any. 

THE COURT: What about the paragraph in 

the asset purchase agreement, 8.3, that 

talks about deduction? 

MS. MILLS: Yes, sir. 

THE COURT: What's your slant on that? 

MS. MILLS: Well, the question would 

be, would that have been deducted if Adams 

had been the purchaser? I mean, they want 

to say there was no sticker price on Rex. 

THE COURT: Yeah. 

MS. MILLS: There was a bid, a bidding 

auction. Everyone bid on Rex. Adams bid 

50.5 million. That's the sticker price. 

You know, they say, well, we don't know 

whether Yuengling would have consented or 

not so we don't know whether those rights 
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would have been transferred. Yuengling is 

here. There's nothing in the complaint that 

suggests that, you know, Yuengling would not 

have consented. 

And if that's -- if that's what this 

turns on, that's a question of fact. And 

you have to assume that the facts as pled in 

the complaint are true. And we say that we 

would have made $3.1 million on this if they 

had not redirected it to Mitchell, who they 

knew had already spurned Yuengling because 

they talked them into it. This is -- you 

know, he mentioned, he said, you know, we 

don't have anything else to do down here in 

Gulfport. This war is being fought largely 

probably in big cities like D.C. and New 

York and Philadelphia. But what happened to 

us happened here and it does matter. Thank 

you, Your Honor. 

THE COURT: All right. Thank you, 

ma'am. Does Yuengling want to say anything? 

MR. MAHONEY: Very briefly, Your Honor, 

if I may. 

THE COURT: Yes, sir. 

MR. MAHONEY: Thank you, Your Honor. 
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Robert Mahoney on behalf of Yuengling. 

Judge, you mentioned early on that 

Yuengling has a dog in this fight, and 

Yuengling has a dog in this fight because 

Anheuser-Busch has admitted now through its 

counsel that in a private meeting in 

November of 2015 it gathered its Mississippi 

distributors together in a room and told 

them that we don't want you to become 

Yuengling distributors. 

That's the chain of anti-competitive 

behavior that leads us to where we are today 

because suddenly after that meeting, Your 

Honor, Mitchell, which had been approved by 

Yuengling to be a distributor, which had 

accepted the offer to become a distributor 

in Mississippi, backed out. And then 

suddenly very few months, short months 

thereafter, Your Honor, Anheuser-Busch is 

trying to foist Mitchell on Yuengling, 

someone who told them just a few months ago 

we don't want to be your distributor. 

We know, Your Honor, because of the 

allegations in the complaint, and counsel 

just alluded to them, about these telephone 
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calls, these threats, not even veiled 

threats, that were made. This 

anti-competitive behavior led to the point 

where Yuengling was forced -- well, Mitchell 

was forced upon Yuengling and Yuengling just 

disapproved that. 

And I must address Mr. Moll's 

contention -- and we'll get into this, Your 

Honor, because we filed a cross-claim, as 

Your Honor knows, against Anheuser-Busch, 

and they filed their own motion to dismiss, 

which I'll have the pleasure of being before 

Your Honor some time in the future to 

discuss. But this whole allegation of 

Yuengling being the culprit and Yuengling 

acted in a heavy-handed manner, upon the 

sale of Rex's assets to Mitchell, Rex was no 

longer going to be a beer distributor. So 

it was not at all heavy handed for Yuengling 

to say, if you close that deal, Rex, you are 

no longer going to be our distributor. 

We're going to terminate our distribution 

agreement. There's nothing heavy handed 

about that, Your Honor. 

So, Your Honor, I'm happy that we were 
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here today to hear Anheuser-Busch finally 

admit that they began this track of 

anti-competitive behavior in November of 

2015 at that private meeting. Thank you, 

Your Honor. 

THE COURT: Yes, sir. 

MR. MOLL: May I briefly, Your Honor? 

THE COURT: Mr. Moll. 

MR. MOLL: I know you've been very 

generous with the time you've given us. 

THE COURT: Sure. You have an 

opportunity to respond. 

MR. MOLL: Let me say that the 

arguments that Yuengling's counsel just made 

are exactly what Yuengling has told the 

Department of Justice and the monitoring 

trustee, and those arguments have fallen on 

deaf ears because regardless of what counsel 

says, at the time Anheuser-Busch said to its 

distributors we would prefer you not take 

Yuengling, that is not a antitrust 

violation, but that is a matter not for this 

court and it doesn't have anything to do 

with this. 

When Anheuser-Busch went -- and 
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Mitchell, for example, decided not to take 

Yuengling because of financial issues with 

its operation in Baltimore, the -- no one 

knew Rex was going to be selling their 

business. No one knew that. We did not sit 

there and say, well, you know, don't take it 

because if you don't take Yuengling, we'll 

get out our little magic ball here and we'll 

tell you in, you know, six, nine months from 

now, you know, the Magruders are going to 

sell their business. There's no connection 

between those two things. None. 

Counsel for Rex said, what's the 

reason? Again, Your Honor, I'm not going to 

review the plain language of Paragraph 4. 

We went through it. One provision applies. 

If there's a disapproval, the match and 

redirect has to be done before any approval 

or disapproval. 

But if it's not been clear from what 

I've said and from what Anheuser-Busch has 

said, the Mitchell family has been 

successfully distributing our beer here in 

Mississippi for 50 years. It's not like we 

left the State and got somebody. We thought 
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it made very good sense to have someone 

who's been here, has the experience and the 

knowledge of this marketplace, distributing 

our products here in Mississippi. And that 

certainly makes sense. 

This letter from Anheuser-Busch, the 

VP, the phone calls, the fact, as Your Honor 

knows from going through the language of the 

match and redirect, at the price and on the 

terms and conditions, and that's exactly 

what the Magruders were told and that's 

exactly what the contract provides and that 

is exactly what happened here. If Adams had 

been at that closing on October 14th and 

didn't get the Yuengling distribution 

rights, Adams would have deducted the $3.1 

million. And this notion that while 

Mitchell's original bid was 49 million and 

was even higher than the 47.4, Mitchell's 

original bid included the Yuengling 

distribution rights. 

THE COURT: Yeah. 

MR. MOLL: Which Mitchell didn't get. 

So on the price, the terms and the 

conditions matched, every last dime paid, 
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and these are -- these are not technical 

arguments. They are simply what the 

contracts, both of them, the equity 

agreement and the APA provided for. Thank 

you, Your Honor. 

THE COURT: All right. Thank you. 

Yes, ma'am. 

MS. MILLS: May I ask your indulgence? 

I'd like to make one small point. 

THE COURT: I'm sorry? 

MS. MILLS: May I make one small point? 

THE COURT: Sure. 

MR. MILLER: Your Honor, counsel has 

just stated that they sent the sale to 

Mitchell instead because of a territorial 

consideration. That is a reason that puts 

us squarely within the section of the equity 

agreement that they say does not apply 

because they never gave us a reason 

previously. And if that provision applies, 

it squarely says, if a sale is eventually 

completed to a party preferred and 

designated by Anheuser-Busch, then 

Anheuser-Busch shall insure that the selling 

wholesaler receives the same price. That's 
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it. Thank you. 

THE COURT: All right. Mr. Moll, I did 

want to ask you one thing, and it slipped my 

mind. What about the conversations by -

that are alleged in the comp~aint by the 

Anheuser-Busch officers to Mr. and Ms. 

Magruder that they wouldn't lose anything if 

this sale went through? 

MR. MOLL: There were several -- there 

were at least two conversations that are 

alleged in the complaint. One is, the first 

phone call was from David West, who is in 

charge of dealing with transfers of 

ownership, and David West said, but we're 

going -- it will be the same price at the 

same terms and conditions as in the 

contract. The match and redirect letter 

said the same thing. 

And then Bob Tallet, the Senior 

Vice-President of the company that Mr. West 

reports to called the Magruders again to 

tell them the same thing, that they would 

get the price on the same terms and 

conditions that was in the APA. And that's 

exactly what happened. 
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THE COURT: All right. Thank you. 

The other defendants' motions to 

dismiss are set for June --

MR. HAMMACK: Your Honor, Bill Hammack 

for the Mitchell entities. They're set for 

June 22nd. 

THE COURT: June 22nd. Okay. In all 

probability, I will wait until after those 

motions are heard before I rule on this one. 

I'm going to ask the court reporter to 

transcribe this hearing this morning, and so 

that I certainly won't miss any of your 

excellent arguments. And then I'll -- I've 

read all of the pleadings on the other 

motions, also. So we'll just have to hold 

everything until we have those hearings and 

then I'll rule. 

MR. MOLL: Fine, Your Honor. Your 

Honor, if I could. 

MR. MCDOWELL: Your Honor, if I could. 

THE COURT: Yes, sir. 

MR. MCDOWELL: Anheuser-Busch's motion 

to dismiss Yuengling's cross-claim has not 

been set for hearing, and we will not be 

able to argue that case on the 22nd. And 
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so, it may be -- it would make sense to move 

Mitchell's motion hearing to whenever we can 

argue the Anheuser-Busch's motion. We have 

not had an opportunity to discuss that yet. 

But we'll need to respond to 

Anheuser-Busch's motions and get that set 

for hearing, as well. 

THE COURT: All right. 

THE COURT REPORTER: And your name? 

MR. MCDOWELL: McDowell, Patrick 

McDowell. 

MR. MOLL: But again, I really 

appreciate Your Honor wanting to do this in 

an efficient way and hear the Mitchell 

argument because it's very related. 

THE COURT: Yes, sir. 

MR. MOLL: We did the match, Mitchell 

was redirected, and they should be 

considered. But, Your Honor, to hear 

Yuengling with the consent degree and 

reiterate and regurgitate all the arguments 

that have been made and rejected in D.C. by 

the Antitrust Division of the United States 

Department of Justice and by the monitoring 

trustee have no relevance to this decision 
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to exercise a match and redirect. 

THE COURT: Yeah. 

MR. MOLL: They relate to a totally 

different series of events where 

Anheuser-Busch said to its wholesalers, we 

prefer you didn't take Yuengling. That is 

not related here. As I said, Your Honor, 

that happened -- we're not running away from 

that. Nothing inappropriate happened there 

for Anheuser-Busch to make those suggestions 

and to explain why we thought it was a good 

idea. 

THE COURT: But that has nothing to do 

with the claims between Rex --

MR. MOLL: Exactly right. It has 

nothing to do with the match and redirect. 

It has nothing to do with it. We didn't 

know at that time that the Magruders were 

going to sell their business. That happened 

much later they made the decision to sell 

their business. And as I said, we thought 

it made sense to give -- that the 

Anheuser-Busch distribution rights in 

Mississippi be with a Mississippi wholesaler 

that knows the state very, very well. 
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So I just don't -- it just doesn't have 

any relevance. Obviously, whatever the 

Court would like to do, we're fine. It's 

been a pleasure coming here to Gulfport. 

THE COURT: Where'd you stay? 

MR. MOLL: We stayed at the Marriott on 

the it's on the highway right across from 

the 

THE COURT: Yeah, from the beach. 

MR. MOLL: We've actually, in a very 

short period of time, got -- we went to the 

oyster bar place. 

THE COURT: Half Shell. 

MR. MOLL: Yeah, Half Shell, which was 

very good, and this morning we went to the 

Coast Roast and got our coffee. So we're 

starting to get acclimated to the nice 

places here. 

THE COURT: Okay. 

MR. MCDOWELL: Your Honor, I don't 

understand Mr. Moll's point. Would the 

Court not rather hear argument on 

Anheuser-Busch's motion to dismiss 

Yuengling's cross-claim at the same time it 

hears argument on Mitchell's motion to 
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dismiss the complaint? 

THE COURT: Go ahead and notice your 

motion at the same time, and if 

Anheuser-Busch, Mr. Moll, if they object, 

they can file an objection. 

MR. MOLL: Well, Your Honor, it's not 

our motion. 

MR. HAMMACK: It's our motion. 

MR. MCDOWELL: It's not our motion. 

THE COURT: Oh, it's not your motion. 

MR. MCDOWELL: We'd be happy for it 

never to be heard. And if that's what 

Mr. Moll is offering, we'll take that but I 

don't think that's what he's trying to say. 

MR. MOLL: Well, no. And we're happy, 

if we can get their paper and get our reply 

in, we're happy to do it then on the 12th. 

THE COURT: On the 22nd. 

MR. MOLL: When is yours? 

MR. HAMMACK: The 22nd. 

MR. MCDOWELL: And, Your Honor, that's 

what I'm saying, is we cannot have it ready 

on June 22nd. I've got -- I'm out of town 

this week for my 25th anniversary, and I'd 

very much like to have a 26th anniversary, 
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and we're not going to be able -- we're 

going to need extra time, if Anheuser-Busch 

will give it to us, to respond to their 

motion, and they're going to want time, and 

I don't think we can get that done before 

the 22nd. And plus, Mr. Kaufman has a 

conflict on the 22nd. He'd like to be here 

to respond to that motion. 

THE COURT: What are you suggesting as 

far as a time frame? 

MR. MCDOWELL: I don't even know what 

hearing dates the Court has available. I'm 

sorry. But I just wanted to put that on the 

Court's radar, that we're not going to be 

ready to go on the 22nd so it would make 

sense to move all of it, with the Court's 

indulgence. 

THE COURT: Mr. Hammack, would you have 

any objection to moving your noticed 

hearing? 

MR. HAMMACK: We would prefer to go 

forward on the 22nd, Your Honor, with the 

motion to dismiss the Rex complaint. 

THE COURT: Yeah. 

MS. MILLS: But, Your Honor, we will be 
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available for whatever is convenient for 

everyone and the Court. If they want to put 

it off so that we can all be there, we would 

like to do it all at the same time. 

THE COURT: Yeah. Well, it's already 

noticed and the Mitchell groups have, I 

guess, been planning for their hearing on 

the 22nd. And if they are not agreeable to 

moving it, I don't think I'm going to move 

it. It will stay for that time and then 

we'll just have to notice Yuengling -- I 

mean, who is it? 

MR. MCDOWELL: It's Anheuser-Busch's 

motion to dismiss Yuengling's cross-claim. 

THE COURT: Oh, the cross-claim. I'll 

just have to hear that later when y'all can 

get together on a date. 

MR. MCDOWELL: That's fine, Judge. 

THE COURT: Okay. Enjoyed having all 

of you. 

MR. MOLL: Thank you, Your Honor. 

(Proceedings concluded.) 
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STATE OF MISSISSIPPI 

COUNTY OF HARRISON 

CERTIFICATE OF COURT REPORTER 

I, P. Michele Keenlance, CCR 1511, Official Court 

Reporter for the Second Circuit Court District of the 

State of Mississippi, do hereby certify that the 

foregoing 62 pages constitute, to the best of my skill 

and ability, a true and correct transcript of my 

stenographic notes and electronic tape recording of the 

MOTION had on the 25th day of May, 2017, before the 

Honorable ROGER T. CLARK, Circuit Court Judge of the 

Second Circuit Court District of the State of 

Mississippi, being a regular day in the May Term of 

Harrison County Circuit Court at Gulfport. 

I do further certify that my certificate annexed 

hereto applies only to the original and certified 

transcript and electronic disks. The undersigned 

assumes no responsibility for the accuracy of any 

reproduced copies not made under my control and 

direction. 

WITNESS MY SIGNATURE on this, the 26th day of May, 

A.D., 2017. 

P. MICHELE KEENLANCE-WOODS, CCR 1511 
Official Court Reporter 
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IN THE CIRCUIT COURT FOR HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

REX DISTRIBUTING COMPANY, INC. PLAINTIFF 

V. CIVIL ACTION NO. 24Cll:17-cv-33 

ANHEUSER-BUSCH, LLC, MITCHELL 
BEVERAGE, LLC, MITCHELL-REX 
DISTRIBUTING, LLC, MITCHELL 
DISTRIBUTING COMPANY, INC. and 
D.G. YUENGLING AND SON, IN CORPORA TED 
d/b/a D.G. YUENGLING & SON, INC. DEFENDANTS 

ORDER ON MOTION TO DISMISS [#20) 

CAME ON FOR HEARING the Motion to Dismiss Plaintiffs Complaint [#20] pursuant 

to Mississippi Rule of Civil Procedure 12(b)(6) filed by Defendant Anheuser-Busch, LLC. 

[AB] The Court having heard the arguments of the parties, and having considered the premises 

grants the motion. 

Rex Distributing Company [Rex] operated as the exclusive wholesale distributor for 

Anheuser Busch products in South Mississippi for more than forty years pursuant to an equity 

agreement or distribution contract. Rex also distributed Yuengling products. In 2016 Rex 

announced its intent to sell its business. The "highest and best" offer for the sale was from 

Adams Beverages, Inc. [Adams] However, before the sale could close AB stepped in and, 

pursuant to its right to do so as set out in the equity agreement, "redirected" the sale to Mitchell 

Beverage Company, Inc. [Mitchell] On October 2, 2016, Yuengling refused to consent to the 

transfer of its distribution rights to Mitchell Beverage causing a reduction of the purchase price 

by $3.1 million. Aggrieved, on February 21, 2017, Rex filed its complaint against Anheuser

Busch, LLC, Mitchell Beverage LLC, Mitchell-Rex Distributing LLC, Mitchell Distributing 

Company, Inc. and D.G. Yuengling and Son, Incorporated. d/b/a D.G. Yuengling and Son, Inc. 

Case: 24Cl1:17-cv-00033 Document#: 97 Filed: 12/15/2017 Page 1 of 5 
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The complaint alleges six causes of action against AB. 

At the center of the controversy are two contracts, the Wholesale Equity Agreement1 

between AB and Rex and the Asset Purchase Agreement between Rex and Adams. All of 

Plaintiffs claims are related in one way or another to these contracts and depend on them for 

resolution of this matter. The contracts are unambiguous. 

A 12(b)(6) motion tests the legal sufficiency of the complaint. Rose v. Tullos, 994 So.2d 

734, 737 (Miss. 2008). Assuming the Plaintiff's allegations to be true the Court must determine 

whether there is any set of facts pied that would entitle the plaintiff to relief. Id. It is true that 

Mississippi Rule of Civil Procedure 8 only requires pleadings to contain "a short and plain 

statement of the claim showing that the pleader is entitled to relief." However, "[c]onclusory 

allegations or legal conclusions masquerading as factual conclusions will not suffice to defeat a 

motion to dismiss." Penn Nat'/ Gaming, Inc. v. Ratliff, 954 So.2d 427, 431 (~ 6) (Miss.2007). 

See also, Cook v. Wallot, 172 So. 3d 788, 801 (Miss. Ct. App. 2013) 

Count L Breach of Contract, alleges AB breached the Wholesaler Equity Agreement. 

Rex put its business up for sale to the highest and best bidder, which it considered to be Adams. 

The Wholesaler Equity Agreement Rex had with AB provided that AB had to approve the 

purchase or it could "match and redirect" it. Prior to the sale's completion, AB exercised this 

right and redirected the sale of Rex's AB distributorship to Mitchell. Pursuant to the agreement 

AB had to ensure that the sale was "at the price and on the terms and conditions" as set forth in 

the Asset Purchase Agreement between Rex and Adams. Adams had offered Rex a total of 

1The last Wholesale Equity Agreement was executed in 1997. 
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$50.5 million2, which Rex claims is the "price" it was entitled to receive from Mitchell. 

However, before the sale of assets by Rex to Mitchell was consummated, Yuengling, another of 

Rex's suppliers, withheld its consent to the sale and terminated its contractual relationship with 

Rex. As a result Rex did not have a Yuengling distributorship to transfer to Mitchell. The Asset 

Purchase Agreement provides that if one of Rex's suppliers refuses to give consent to the 

transaction "then the purchase price shall be reduced by the portion of the purchase price 

attributable" to such supplier. The Yuengling distributorship rights were valued at $3.1 million 

which were the deducted from the offered price of $50.5 million. The sale to Mitchell was then 

completed. Rex is attempting to recover the $3.1 million. 

Rex specifically agreed to the terms and conditions of the sale by executing the two 

contracts. AB did not breach its contract with Rex because AB exercised its lawful contractual 

right to "match and redirect" the sale from Adams to Mitchell under the "terms and conditions" 

of the contracts. The Court further notes that even though Rex claims that it was "forced" to 

conclude the sale from Rex to Mitchell, in fact, Rex voluntarily concluded the sale. Rex took the 

risk that Yuengling would not approve if AB decided to match and redirect. 

Count II alleges that AB is liable to Rex for its bad-faith breach of contract with regard to 

the breach of the Wholesales Equity Agreement. There was no breach of contract, therefore there 

can be no bad faith breach of contract Limbert v. Miss. Univ.for Women Alumnae Ass'n, 998 

So. 2d 993, 999 (Miss. 2008). 

Count III alleges tortious interference by AB and Mitchell with the "valid and 

enforceable agreement" Rex had with Adams to sell its distributorship. Again, if there is no 

2The purchase price is the sum of all the various assets, including the value each of the 
distribution rights. The AB distribution rights are one amount and the Yuengling rights are a 
separated amount. 
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breach of the Asset Purchase Agreement there can be no tortious interference with that 

agreement. The Asset Purchase Agreement was expressly conditioned on AB's approval. Since 

AB is not an "outsider" or "disinterested third party" to the Asset Purchase Agreement, it can not 

be liable for tortious interference with the agreement. See Genet Co. v. Anheuser-Busch Inc., 

498 So.2d 683, 684 (Fla. Dist. Ct. App. 1986); Bama Budweiser of Montgomery, Inc. v. 

Anheuser-Busch, Inc., 611 So.2d 238,247 (Ala. 1992). Rex does not and cannot adequately 

allege that AB acted with malice when AB acted pursuant to a contractual right. 

Count IV alleges civil conspiracy. Rex alleges that AB and Mitchell conspired to redirect 

the sale of Rex's business from Adams to Mitchell in order to "reward Mitchell and marginalize 

Yuengling." The exercise, in a lawful manner, of a contractual right cannot for the basis for a 

conspiracy claim under Mississippi law. Shaw v. Burchfield, 481 So.2d 247,255 (Miss. 1985). 

Count V alleges Violations of Mississippi's Beer Industry Fair Dealing Act [BIFDA]. 

It is Rex's position that AB violated Miss. Code Ann. §67-7-13(2) by refusing to accept the 

transfer of Rex's business to Adams. The section states that a supplier "shall not interfere with, 

prevent or unreasonably delay the transfer of the wholesaler's business, including an assignment 

of wholesaler's rights under the agreement, if the proposed transferee is a designated member, or 

if the transferee other than a designated member meets such nondiscriminatory, material and 

reasonable qualifications and standards." Rex transferred its business to Mitchell under the 

same terms and conditions that it negotiated with Adams for the AB assets. Yuengling 

terminated Rex's right to distribute Yuengling products and transferred those assets to another 

wholesaler. Thus there was no violation of BIFDA. 

Count VI makes a claim for punitive damages. Punitive damages are not an independent 

cause of action, they are a remedy." Cole v. Chevron USA, Inc. 554 F.Supp.2d 655, 674 (S.D. 
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Miss. 2007) Punitive damages "are awarded to the injured party as a reward for his public 

service in bringing the wrongdoer to account." Neal v. Newburger Co., 154 Miss. 691, 700, 123 

So. 861 ( 1929). Without actual damages, punitive damages are not recoverable. Hopewell v. 

Trustmark Nat'/ Bank, 680 So.2d 812, 820 (Miss.1996). "If there is no cause of action 

independent of a supposed right to recover exemplary damages, there is no cause of action at all. 

Western Union Tel. Co. v. Jennings, 110 Miss. 673, 675, 70 So. 830, (1916)" Kaplan v. 

Barco Nal Ins. Co., 716 So. 2d 673, 679 (Miss. Ct. App. 1998). It is, therefore, 

ORDERED AND ADJUDGED that the Motion to Dismiss Plaintiffs Complaint 

pursuant to Mississippi Rule of Civil Procedure 12(b )( 6) filed by Defendant Anheuser-Busch, 

LLC.(AB) [#20] is granted and the complaint filed by Rex Distributing Company Inc., is 

dismissed with prejudice as to Defendant Anheuser-Busch. 

SO ORDERED AND ADJUDGED, this the _ _._/-+o/: __ day of L)~Ol 7. 

CIRCUIT COURT JUDGE 
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