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STATEMENT ON ORAL ARGUMENT 
 

“There are two ways, and two ways only, in which an ordinary private citizen . . . can violate 

the United States Constitution. One is to enslave somebody . . . . The other is to bring a bottle of beer, 

wine, or bourbon into a State in violation of its beverage control laws.”1 It is the latter of those two 

ways at issue here.  

Because the regulation of alcohol enjoys such a unique status in our Federal Constitution, 

states have a unique role in regulating commerce in alcohol.  In exercising its constitutional 

responsibility per the Twenty-First Amendment, Mississippi has enacted the State’s Local Option 

Alcoholic Beverage Control Law. See MISS. CODE ANN. § 67-1-1 et. seq.  Mississippi regulates 

alcohol under what is known as a “three-tier system,” and the State acts as the wholesaler for alcoholic 

beverages. Further, Mississippi law prohibits all direct-to-consumer shipments of alcoholic 

beverages—from both in-state and out-of-state businesses. Contravening this law, the Appellees 

repeatedly distributed and purposefully directed shipments of alcohol into the State and directly to 

Mississippi consumers.   

Nevertheless, the Chancery Court of Rankin County dismissed this case based on a lack of 

personal jurisdiction. That decision falls out of step with core jurisdictional principles, and correcting 

the court’s error is of broad public importance because it negates the authority of the State to regulate 

alcohol and enforce its laws—in its courts.  Thus, with the issues presented relating to the interplay 

of personal jurisdiction and the regulation of alcohol by the State, this case is one that would qualify 

for and benefit from oral argument. 

                                                 
  1 James C. Ho, Defending Texas: The Office of the Solicitor General, 29 REV. LITIG. 471, 494 (2010) 

(quoting Laurence Tribe, How To Violate the Constitution Without Really Trying: Lessons from the Repeal of 
Prohibition to the Balanced Budget Amendment, 12 CONST. COMMENT. 217, 220 (1995) (internal quotations 
omitted)). James Ho is the former Solicitor General of Texas and currently a Circuit Judge on the U.S. Court of 
Appeals for the Fifth Circuit. 
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STATEMENT OF THE ISSUES 
 
 In the chancery court, the Appellees argued, and the court accepted in error, that an “FOB” 

term in a sales contract defeats personal jurisdiction—even in a case brought to enforce the State’s 

Twenty-First Amendment rights to stop the repeated violations of the State’s alcohol laws.  But that 

argument, and the chancery court’s acceptance of it in dismissing this case, collides directly with 

longstanding U.S. Supreme Court precedent.  

 Indeed, the primary analysis for personal jurisdiction is guided by the seminal case of 

International Shoe v. Washington, 326 U.S. 310 (1945). There, the defendant, International Shoe, 

argued that jurisdiction was lacking because: 

Orders are accepted only outside of the State of Washington. They call for shipment f.o.b. 
points of shipment which are outside of that state. Consequently, when the goods are 
shipped as required, the sale is completed and the goods become the property of the 
purchaser . . . The activities within the state. . .are therefore acts of the buyers[.] 

 
See Brief of International Shoe Company, 1945 WL 27431, at *16 (U.S. 1945). In siding against 

International Shoe, the Supreme Court long ago rejected the argument that an FOB term in a contract 

controls the analysis of whether a defendant has “minimum contacts” with the forum state.  

Thus, when the Appellees in this case parroted the argument that International Shoe made 74 

years ago, the Chancery Court of Rankin County should have had no problem rejecting it—again. 

This is especially so here, in an action to stop the unlawful sale and shipment of alcohol into 

Mississippi by three Internet wine retailers. Indeed, through their interactive, commercial websites, 

the Appellees collectively sold and directed the shipment of thousands of bottles of alcohol into 

Mississippi—profiting more than $200,000.00 by violating state law. These activities constitute 

purposeful availment in Mississippi and easily satisfy the “minimum contacts” inquiry.  

Accordingly, the lower court’s finding should be reversed because: (i) Mississippi’s long-arm 

statute is applicable; and (ii) exercising specific jurisdiction comports with the Due Process Clause.  
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STATEMENT OF ASSIGNMENT 
 

From the State’s viewpoint, straightforward reasons warrant reversing the chancery court’s 

judgment, and the issues presented by this appeal do not fall within those delineated by M.R.A.P. 

16(b). Yet this appeal does meet the criteria in Rule 16(d) for Supreme Court retention.  

First, the State’s ability to enforce its laws regulating alcohol, in its own courts, is “a major 

question of first impression,” as provided by Rule 16(d)(1). 

Second, the State’s power to control its borders when contraband products—e.g., alcohol, 

marijuana, untaxed cigarettes, or other controlled substances—are destined for delivery into the State 

is a “fundamental and urgent issue[ ] of broad public importance requiring prompt or ultimate 

determination by the Supreme Court,” as provided by Rule 16(d)(2). 

STATEMENT OF THE CASE 
  

This statement of the case proceeds in three parts. First, the procedural background of the 

State’s enforcement action is discussed. Second, a background of the regulatory structure of alcohol 

is provided. Third, Mississippi’s beverage control law, and the Appellees’ violations of it, is outlined.  

A. PROCEDURAL BACKGROUND  
 

The State of Mississippi’s Investigation. In early 2017, the Alcohol Beverage Control 

Division of the Mississippi Department of Revenue (“ABC”),2 along with the Alcohol and Tobacco 

Enforcement Division of the Mississippi Attorney General’s Office, undertook an investigation of the 

unlawful shipment of wine and other alcoholic beverages3 into the State of Mississippi. See ROA.171-

181; RE.83-93 (Affidavit and Evidence of ABC); ROA.182-196; RE.94-108 (Affidavit and Evidence 

                                                 
  2 The Alcoholic Beverage Control Division is part of the State’s Department of Revenue. It is tasked 

with regulating the legal and responsible dispensing of alcoholic beverages within Mississippi.   
  3 “Alcoholic Beverages” is defined by Mississippi Code § 67-1-5 as any alcoholic liquor, including 

wines of more than five percent (5%) of alcohol by weight, but not including beer or light wine. It also includes 
distilled spirits of more than four percent (4%) of alcohol by weight. For purposes of this brief, anytime alcohol 
or alcoholic beverages is referenced, it is referring to the definition set forth in § 67-1-5. 
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of ABC); ROA.197-222, 223-236, 237-249, 443-453; RE.109-161 (Affidavits and Evidence of the 

Alcohol and Tobacco Enforcement Division).4  Per the investigation, agents used common online 

search engines to search the websites of various Internet wine retailers. ROA.171-172, 182-183, 197-

198.  And numerous websites were examined as part of the State’s investigation. Id. 

 The investigation revealed that the websites of most Internet wine retailers make it impossible 

to place an order for alcoholic beverages once it is disclosed that the shipment would be to a location 

in Mississippi.  See id. But not so for the websites of the three Appellees in this case: (i) Wine Express, 

Inc. (“Wine Express”); (ii) Gold Medal Wine Club (“Gold Medal Wine”); and (iii) Bottle Deals Inc. 

d/b/a Grand Wine Cellar (“Bottle Deals”)—collectively referred to as the “Appellees.”5 

 The Appellees repeatedly allowed Mississippi consumers to place orders for alcohol via 

interactive, commercial websites. The Appellees then purposefully directed the shipment of that 

alcohol into Mississippi. See ROA.171-181, ROA.182-196 (Affidavits/Evidence of ABC); ROA.197-

222, 223-236, 237-249, 443-453 (Affidavits/Evidence of Alcohol and Tobacco Enforcement). 

Alcohol was directly shipped to consumers in Mississippi, including to minors6 and consumers in 

“dry” counties. See id.; ROA.250-307 (UPS Shipping Summary).   Moreover, each of the Appellees 

knew that its customers lived in Mississippi, and that it was shipping alcohol into the State. Id. 

The Complaint Filed by the State.  Because the activities of the Appellees violate 

Mississippi law, the State of Mississippi brought a civil enforcement action on December 7, 2017. 

ROA.21 (Original Complaint); ROA.47-70; RE.34-57 (Amended Complaint); ROA.377-398; RE.58-

                                                 
  4 “ROA.[page number]” stands for “Record on Appeal” and signifies the record compiled by the Clerk. 

Citations to Record Excerpts are cited as follows: “RE.[page number].” 
  5 California Wine Club also was named as a defendant in this litigation. That defendant did not enter 

an appearance in the chancery court and did not file, or otherwise join, the motion to dismiss based on a lack of 
personal jurisdiction. Thus, the action against California Wine Club is not at issue in this appeal.  

6 For example, Wine Express sent alcoholic beverages to a minor contractor with the Mississippi 
Attorney General’s Office. See ROA.198-199 (Affidavit); see also ROA.172, 183, 186. 
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79 (Second Amended Complaint).7  The suit was filed on behalf of Herb Frierson, in his official 

capacity as Commissioner of Revenue of the Mississippi Department of Revenue, and Jim Hood, 

Attorney General of the State of Mississippi, ex rel., the State of Mississippi (collectively, the “State” 

or the “State of Mississippi”), to enforce the provisions of Chapter One of Title 67 of the Mississippi 

Code See id.  Chapter One, Title 67 is the State’s “Local Option Alcoholic Beverage Control Law.”  

The first claim brought was for injunctive relief to enforce compliance with Title 67, and to 

restrain and prevent violations and threatened violations thereof. MISS. CODE ANN. § 67-1-19; § 67-

1-89 (“In addition to any other rights and remedies. . .the commission . . . shall have the right to. . 

.apply for injunctive relief . . . to enforce compliance with the provision of this chapter and to restrain 

and prevent violations and threatened violations thereof. The Attorney General . . . shall aid and assist 

the commission in all such actions when requested by the chairman so to do.”). Additionally, the State 

brought an action for accounting and disgorgement and additional damages. ROA.47-70, 377-398. 

The Motion to Dismiss by Appellees.   Wine Express, Gold Medal Wine, and Bottle Deals 

separately filed motions to dismiss based on a lack of personal jurisdiction per Mississippi Rule of 

Civil Procedure 12(b)(2). See ROA.75-92 (Gold Medal Wine Motion to Dismiss); ROA.93-119 

(Wine Express Motion to Dismiss); ROA.120-132 (Bottle Deals Motion to Dismiss). While the 

motions to dismiss were separately filed, the grounds for dismissal were all the same.  

According to the Appellees, all alcohol purchases by consumers in Mississippi were made 

FOB (“Free On Board”) either New York or California. See ROA.75, 93, 120. Thus, per the 

Appellees, personal jurisdiction in Mississippi is improper because, under the Uniform Commercial 

                                                 
  7 The State filed a motion to amend to file a second amended complaint on July 30, 2018. See ROA.374 

(Motion to Amend). And that motion was noticed for a hearing, and came before the court for a hearing, on 
August 23, 2018. But because the chancery court, on that same date, concluded that it did not have personal 
jurisdiction, it did not ever issue a ruling on the motion to amend.  
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Code, “title to the goods” (i.e., the unlawful sale of alcoholic beverages) passed to Mississippi 

consumers “at the time of purchase,” and thus either in New York or California. See id.  

Opposition to Dismissal and Discovery. The State opposed the dismissal motion and, before 

the court ruled on it, the parties conducted jurisdiction-related discovery. The discovery revealed that, 

collectively, the Appellees sold and directed the shipment of thousands of bottles of alcoholic 

beverages into the State of Mississippi—collectively profiting more than $200,000.00, in a short 

period. ROA. 440-442, 443-448; ROA.377-398 (Second Amended Complaint). 

Court Hearing and Bench Opinion.  On August 23, 2018, the Chancery Court of Rankin 

County held a hearing on the State’s motion to amend and on the Appellees’ respective motions to 

dismiss. ROA.454; ROA.541-610 (Court Hearing). The State’s evidence was entered as exhibits and 

placed in the record at the time of the hearing in chancery court. ROA.541-544.  

At the conclusion of that hearing, the court found that it did not have personal jurisdiction 

over any of the Defendants-Appellees. The court’s reasoning was as follows: 

This case is about the Uniform Commercial Code. . . The Court finds in this particular 
case that title to all these goods passed outside the state of Mississippi. . . Now, under 
these transactions, the buyers took full responsibility for the shipment of the alcohol unto 
themselves from the point of sale in New York and California . . .  
 

ROA.600-606; RE.24-29 (Bench Opinion). 

Thus, because the lower court fastened the personal jurisdiction question directly to 

technicalities in private contracts, the court dismissed the case based on a lack of personal jurisdiction. 

ROA. 527-528; RE.22 (Corrected Final Judgment); ROA.608-609; RE.32-33 (Supplemental Bench 

Opinion). The State then filed this notice of appeal on September 5, 2018.  

B. THE REGULATORY STRUCTURE OF ALCOHOL   
 

Because the regulation of alcohol is unique, a summary of the federal and state regulatory 

background and structure is provided.  
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Pre-Prohibition Regulation of Alcohol. Prior to Prohibition, power over the regulation of 

alcohol vacillated between the federal government and the States. Castlewood Int’l Corp. v. Simon, 

596 F.2d 638, 641 (5th Cir. 1979). Thus, from the very beginnings of the United States, States 

regulated alcohol, and even total bans or criminal prosecutions were thought to be consistent with, 

and not violative of, the Commerce Clause to the U.S. Constitution.  

The early major case in this regard was In the License Cases, 46 U.S. (5 How.) 504 (1847).8 

There, the Supreme Court recognized the power of the States to regulate alcoholic beverages. Id. at 

579, 586; see Craig v. Boren, 429 U.S. 190, 205 (1976). However, the long-held belief of state 

regulation changed with the U.S. Supreme Court’s decision of Leisy v. Hardin, 135 U.S. 100 (1890). 

Expressly overruling a 50-year old precedent, the Supreme Court declared invalid an Iowa law 

regulating the sale of alcohol beverages that had been shipped from outside the state. Id.  

The Wilson Act. Reacting to Leisy, Congress passed the “Original Packages Act,” also 

known as the Wilson Act, which declared that, upon arrival into a state, alcohol beverages became 

subject to the regulatory scheme of the state, in the same manner as alcohol beverages produced 

within the state. See Act of August 8, 1890, c. 728, 26 Stat. 313 (currently 27 U.S.C. § 121).9 It was 

thought that this would reverse Leisy and allow States to prevent shipment into the States.  

That thought was short lived, however. This is so because the passage of the Wilson Act did 

not totally clarify the ability of states to regulate alcohol beverages within their borders. In Rhodes v. 

Iowa, 170 U.S. 412 (1898), the Supreme Court held that the Wilson Act did not authorize the laws of 

a state to be applied to such merchandise while in transit. Similarly, in Vance v. W.A. Vandercook 

                                                 
  8 This in fact consisted of a series of cases addressing alcoholic beverages. Bacchus Imports, Ltd. v. Dias, 

468 U.S. 263, 280–81 & n.12 (1984).  
  9 Granholm v. Heald, 544 U.S. 460, 478 (2005) (“Leisy left the States in a bind. They could ban the 

production of domestic liquor…but these laws were ineffective because out-of-state liquor was immune from 
any state regulation as long as it remained in its original package…[Thus,] Congress passed the Wilson Act[.]”). 



7 
 

Co., 170 U.S. 438 (1898), the Court declared that the Wilson Act did not recognize the right of a state 

to prevent an individual from ordering alcohol from outside the state for his own consumption. 

The Webb-Kenyon Act. Congress quickly moved to close the “loophole” in the Wilson Act. 

In 1913, Congress succeeded in passing what is now known as the Webb-Kenyon Act. See Act of 

Mar. 1, 1913, c.90, 37 Stat. 699 (currently 27 U.S.C. § 122); Granholm, 544 U.S. at 481 (“Congress 

responded to the direct-shipment loophole in 1913 by enacting the Webb–Kenyon Act.”). Under that 

Act, the shipment or transportation in any manner or by any means of any spirituous or intoxicating 

liquor from one state to another to be disposed of in violation of any law of such state is prohibited.  

While many questions arose over the Webb-Kenyon Act, one of the points raised was the 

effect Webb-Kenyon had on the Commerce Clause and the States’ regulation of liquor. The leading 

case first interpreting the Webb-Kenyon Act was Clark Distilling Company v. Western Maryland Ry. 

Co., 242 U.S. 311 (1917).  The case involved an act of West Virginia which forbade all shipments of 

intoxicating liquor into the state whether for personal use or otherwise.  

In response to the argument that the Commerce Clause prevailed, the Supreme Court held that 

the Webb-Kenyon Act operated to give effect to the prohibition of the West Virginia law, in respect 

to liquors shipped into the state for personal use, by withdrawing from such shipments the immunity 

of interstate commerce. Granholm, 544 U.S. at 481. Clark Distilling was thus the first of a series of 

cases that held that the effect of Webb-Kenyon was to remove the regulation of alcoholic beverages 

from the typical restrictions of the Commerce Clause. And the Act thus enabled States to “forbid 

shipments of alcohol to consumers for personal use, provided that the States treated in-state and out-

of-state liquor on the same terms.” Granholm, 544 U.S. at 480-81. 

Prohibition.  Thereafter, a wave of temperance led to what some historians have called the 

“great experiment,” the total prohibition of alcoholic beverages. The Eighteenth Amendment to the 
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Constitution, effective January 16, 1920, was passed to prohibit sales of liquor. Yet the Eighteenth 

Amendment did not take away the police power of the state to enforce its provisions by appropriate 

legislation. Nat’l Prohibition Cases, 253 U.S. 350 (1920); U.S.  v. Lanza, 260 U.S. 377 (1922).   

Nevertheless, the great experiment of Prohibition “bred a new kind of lawlessness” dominated 

by “a violent and unruly organized crime industry.” Maxwell’s Pic-Pac, Inc. v. Dehner, 739 F.3d 936, 

938–39 (6th Cir. 2014). Worse yet, this lawlessness remained largely unchecked—because the 

Eighteenth Amendment “gave concurrent enforcement powers to state and federal authorities,” and 

“[e]verybody’s business soon became nobody’s responsibility.” Loretto Winery Ltd. v. Gazzara, 601 

F. Supp. 850, 856 (S.D.N.Y. 1985).10    

 Twenty-First Amendment.  In 1933, the experiment of Prohibition was ended with the 

ratification of the Twenty-First Amendment. When the nation chose to repeal the Eighteenth 

Amendment, it acknowledged that Prohibition’s attempt to devise a one-size-fits-all federal response 

to alcohol regulation had been a failure.11 In lieu of that flawed federal response, the drafters and 

ratifiers of the Twenty-First Amendment aimed to more effectively “promote temperance,” Bacchus 

Imports, 468 U.S. at 276 (internal quotation marks omitted), by returning to the States the authority 

to control the sale and consumption of alcohol.  A fortiori, the issue of alcohol regulation always has 

been one that the States are best positioned to understand and address. 

                                                 
10 Eventually, the question arose whether the Eighteenth Amendment repealed Webb-Kenyon. The 

Supreme Court held that it did not in McCormick & Co. v. Brown, 286 U.S. 131 (1932). The Supreme Court 
reaffirmed the purpose of Webb-Kenyon, and, after holding that the Webb-Kenyon Act was still in force, said: 

. . . .[T]here is no reason for denying to the Webb-Kenyon Act its intended application to prevent the 
immunity of transactions in interstate commerce from being used to impede the enforcement of the 
states’ valid prohibitions.  

McCormick & Co., 286 U.S. at 141.   
11 See Sidney J. Spaeth, The Twenty-first Amendment and State Control over Intoxicating Liquor, 79 

CALIF. L. REV. 161, 162 (1991). 
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  Indeed, excessive alcohol consumption occurs locally, and its costs—e.g., increased criminal 

enforcement expenses, lost workplace productivity, and higher healthcare spending—are borne in 

significant part by state and local governments. See Arnold’s Wines, Inc. v. Boyle, 571 F.3d 185, 198 

(2d Cir. 2009) (Calabresi, J., concurring). Further, states have an interest in promoting orderly liquor 

markets, see North Dakota v. United States, 495 U.S. 423, 432 (1990) (plurality op.), so that they can 

track the flow of alcohol from manufacturer to consumer and facilitate the sale of lawful and safe 

goods. The promotion of orderly markets (coupled with raising revenue) has long been identified as 

a core purpose of the Twenty-First Amendment. Arnold’s Wines, 571 F.3d at 188 (“The purpose of 

section 2 was to protect certain core interests of the states in ‘promoting temperance, ensuring orderly 

market conditions, and raising revenue’”) (quoting North Dakota, 495 U.S. at 432)). 

The Twenty-First Amendment consists of three sections. Section 2 reads as follows: 

The transportation or importation into any State, Territory, or possession of the United 
States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, 
is hereby prohibited. 

 
By this wording, section 2 constitutionalized an exception to the normal operation of the Commerce 

Clause. Craig, 429 U.S. at 206. As the Supreme Court has stated, that section is unique in the 

constitutional scheme in that it represents the only express grant of power to the States—thereby 

creating a fundamental restructuring of the constitutional scheme as it relates to one product: 

intoxicating liquors. See California v. LaRue, 409 U.S. 109, 115 (1972).  

Further, the Webb-Kenyon Act was re-enacted by Congress after the Twenty-First 

Amendment was ratified and remains codified at 27 U.S.C. § 122. Thus, even if the Twenty-First 

Amendment did not explicitly empower the States to regulate the importation into and distribution 

within a state, Congress, in the exercise of its powers under the Commerce Clause, has explicitly 

authorized the States to restrict importation and to require that alcohol pass through a three-tier 
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system. See Granholm, 544 U.S. at 476-485; 27 U.S.C. §§ 121 (Wilson Act) & 122 (Webb-Kenyon 

Act); see also 27 U.S.C. § 122a (Twenty-First Amendment Enforcement Act of 2000).12 

In response to the repeal of prohibition and the resumed lawful mass production and sale of 

alcohol, the States exercised their section 2 powers to develop mechanisms to regulate the distribution 

of liquor. Granholm, 544 U.S. at 488 (states have “virtually complete control” to regulate or prohibit 

the transportation and importation of alcohol). Those mechanisms are discussed next.  

State Regulatory Structure.  Prior to the ratification of Twenty-First Amendment, John D. 

Rockefeller “commissioned a report on the nation’s impending liquor regulation.” Cadena Comercial 

USA Corp. v. Texas Alcoholic Beverage Comm’n, 518 S.W.3d 318, 344–45 (Tex. 2017) (Willet, J., 

dissenting) (citing John D. Rockefeller, Jr., Foreword to Raymond B. Fosdick and Albert L. Scott, 

Toward Liquor Control at xiii (1933)).13  

Toward Liquor Control attempted to be the first study to get in front of the problem of how 

states should grapple with Prohibition’s repeal. See id. It was “highly influential, leading to model 

legislation for states regarding the manufacture and sale of alcoholic beverages. Fosdick and Scott 

suggested two post–Prohibition systems of regulation: (1) a monopoly approach (which they strongly 

preferred) that managed all alcohol sales through the government, or (2) licensing the alcohol industry 

under the auspices of a state regulatory board.” Id. 

                                                 
 12 In 2000, Congress enacted the Twenty-First Amendment Enforcement Act, 27 U.S.C. § 122a, giving 

state Attorneys General the ability to avail themselves of federal court jurisdiction and injunctive relief to enforce 
state laws dealing with alcohol. This Act thus provides an additional forum—in federal court—to enforce 
violations of state laws. It is discussed infra on pages 47-49. 

 Further, in 2006, Congress passed the “Sober Truth on Preventing Underage Drinking Act,” 42 U.S.C. 
§ 290bb-25b. In that Act, Congress recognized that “alcohol is a unique product and should be regulated 
differently than other products” and that “states have primary authority to regulate alcohol distribution and sale, 
and the Federal Government should support and supplement these State efforts.” § 290bb-25b(b)(7). 

 13 The Cadena case concerned a wine and beer retailer’s application for an off-premise permit under 
Texas state law. However, then-Justice Willet (now Fifth Circuit Judge Willet) separately discusses the history 
of American Prohibition and its aftermath.  



11 
 

As Prohibition’s repeal took hold, most states adopted some version of state licensure—

abiding Toward Liquor Control’s admonition to guard against tied houses by keeping the tiers of the 

industry separate from one another. See Maxwell’s Pic–Pac, Inc. v. Dehner, 739 F.3d 936, 939 (6th 

Cir. 2014) (noting most states chose the recommended three-tier system in regulating the alcoholic-

beverage industry); Cadena, 518 S.W.3d at 338 (Willet, J., dissenting) (“Tied houses, saloons owned 

by or under exclusive contracts with producers, saturated pre–Prohibition America.”).   

Under the tied-house model, the manufacturers of alcohol products could directly sell to 

consumers. That vertical integration of alcohol production and sale led to rampant oversupply of 

alcohol and disregard for alcohol regulations. With a direct line between the numerous suppliers and 

countless customers, there was little space for state regulators to intervene and enforce state law.  

Under the three-tier system, however, States license manufacturers, wholesalers, and retailers 

separately, and bar a firm in one tier from owning a firm in another. So, alcohol travels through at 

least three independent levels of distribution before it is enjoyed by the ultimate customer. North 

Dakota, 495 U.S. at 428 (describing North Dakota’s three-tier system).  Thus, the three-tier system is 

not a historical accident—it is a measured design integral to the ability of States to regulate alcohol 

and enforce state beverage control laws.  

Further, the Supreme Court has recognized the three-tier system as “unquestionably 

legitimate.” Granholm, 544 U.S. at 489 (citing North Dakota); see id. (“States may also assume direct 

control of liquor distribution through state-run outlets.”); and id. (“State policies are protected under 

the Twenty-first Amendment” so long as “they treat liquor produced out of state the same as its 

domestic equivalent.”). “Today, 17 states use the monopoly-control model, while 33 states plus the 

District of Columbia have a licensing system.” Cadena, 518 S.W.3d at 345 (Willet, J., dissenting).14 

                                                 
  14 In Cadena, Judge Willet cited: The Control Systems, NAT. ALCO. BEV. CONTROL ASS’N, available 

at https://www.nabca.org/control-state-directory-and-info (last visited Mar. 5, 2019).  

https://www.nabca.org/control-state-directory-and-info
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C. MISSISSIPPI LAW REGULATING ALCOHOL, AND THE APPELLEES’ 
VIOLATIONS OF IT. 

 
Mississippi Code § 67-1-3 mandates that “[t]he policy of this state is reannounced in favor of 

prohibition of the manufacture, sale, distribution, possession and transportation of intoxicating 

liquor.”  In carrying out this legislative policy, the State has enacted the “Local Option Alcoholic 

Beverage Control Law.” See MISS. CODE ANN. § 67-1-1 et seq.   

Per state law, Mississippi operates under a three-tier system, and the State of Mississippi is 

the wholesaler for all alcoholic beverages.  Thus, Mississippi is a “controlled state,” meaning it is a 

jurisdiction that directly controls the distribution and sale of beverage alcohol. The Affidavit of the 

Associate Commissioner for Business Taxes and the ABC Division of the Department of Revenue 

describes the State’s three-tier system in detail. See ROA.168-170; RE.80-82. 

As the affidavit explains, under Mississippi’s three-tier system, three levels are involved in 

the sale and distribution of alcoholic beverages: the manufacturer, the wholesaler, and the retailer. By 

law, no manufacturer may have an interest in a retailer, and the State of Mississippi serves as the sole 

wholesaler of alcoholic beverages. MISS. CODE ANN. § 67-1-41(1) (“The department is hereby created 

a wholesale distributor and seller of alcoholic beverages. . . .”); see also ROA.589. 

Per state law, each manufacturer must ship its alcoholic beverages to a centralized warehouse 

located in Gluckstadt, Mississippi owned by the State of Mississippi. From there, the alcohol is held 

in bailment by the State until ordered by privately held and permitted retailer package stores. MISS. 

CODE ANN § 67-1-51 (issuance of permits). Once ordered, the alcohol is then shipped by the State to 

individual package stores for resale to consumers. A consumer must then purchase the alcohol while 

on the package store premises. Package store retailers cannot ship or deliver alcohol to consumers. 

See ROA.168-170; MISS. CODE ANN § 67-1-83(1) (“It shall also be unlawful for the holder of any 
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package retailer’s permit to sell any alcoholic beverages except by delivery in person to the purchaser 

at the place of business of the permittee.”). 

This controlled method of distributing and selling alcoholic beverages serves a number of 

public interests. ROA.168-170; RE.80-82. The three primary ones are: 

State 
Interest 

State Interest  
Explained 

Circumventing of the 
State’s Interest  

 
Revenue 

Creating a system through which taxes, fees, and markups are collected:  
 
x Retailers pay a markup on each bottle of alcohol. § 27-71-11.  

 
x Section 27-71-1 levies an excise tax on each case of alcoholic 

beverages sold by ABC to retailers. 
  
x Retailer is required to pay a wholesale sales tax under § 27-65-25.  

The unlawful shipment of 
alcoholic beverages 
directly to consumers by 
out of-state retailers and 
manufacturers improperly 
circumvents this system. 

 
Safety & 
Orderly  
Market 

Safety mechanism to ensure that alcohol is kept out of the hands of minors.  
 
x Retailers cannot sell alcoholic beverages to a minor. If a retailer is found 

to sell to a minor, its alcohol permit is suspended. If the same store sells 
to a minor again, ABC revokes the retailer’s alcohol permit. 

Ineffective against out-of-
state retailers that 
unlawfully ship alcohol. 

 
Local 
Option 

The three-tier system creates a barrier to alcohol being sold in Mississippi 
counties that have not voted to go “wet” for alcohol.  

Out-of-state, unlawful 
shipments of alcohol 
make no distinction 
between wet or dry 
counties.  

  
The Appellees here disregarded the State’s laws and the interests those laws are designed to 

protect. For instance, § 67-1-51 sets forth the various permits that must be obtained to engage in the 

possession, sale, and distribution of alcoholic beverages to adults in Mississippi. None of the 

Appellees possess any of the required permits. Additionally, the Appellees each facilitated and 

directed the shipment of alcohol directly to Mississippi consumers, contrary to § 67-1-83.15   

Figures 1 and 2 contrast Mississippi’s three-tier system with the unlawful system maintained 

by the Appellees: 

 

                                                 
 15 MISS. CODE ANN. § 97-31-47 (“It shall be unlawful for any transportation company, or any agent, 

employee, or officer of such company, or any other person, or corporation to transport into or deliver in this state 
in any manner or by any means any spirituous, vinous, malt, or other intoxicating liquors or drinks[.]”). 
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Figure 1: Mississippi Alcoholic Beverage Control Law and Three-Tier System 
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Figure 2: Violations of Mississippi Alcoholic Beverage Control Law 

       

      

     

 
 
 

Through its investigation, the State discovered that most Internet wine retailers place on their 

website(s) filters that refuse, and otherwise make impossible, an order that requests a shipment of 

alcohol into the State of Mississippi.16 See ROA.171-172, 182-183, 197-198.  In contrast, the 

Appellees operate commercial, interactive websites through which Mississippi customers can: 

                                                 
 16 While not in the record, and purely for illustrative purposes, a few examples of simple yet effective 

website filters are provided. For example, when individuals click on the website for Total Wine & More from 
their computer, they are first required to confirm their age. After doing so (and if of age), a location icon is 
situated at the top of the page recognizing that the location from which the page is being accessed is in 
Mississippi. After clicking on the icon, the website further removes entirely the ability to ship alcohol into 
Mississippi. See   https://www.totalwine.com/ (last visited Mar. 15, 2019).  

Amazon.com also now has a department that specializes in wine. Once wine is added to the shopping 
cart, and a proposed Mississippi shipping address is entered, Amazon completely cancels out the order with a 
statement that the “item can’t be shipped to your selected address.” See https://www.amazon.com/Wine-Red-
White-Sparkling-Dessert-Rose/b?ie=UTF8&node=2983386011 (last visited Mar. 15, 2019). 

Manufacturers  
Wholesaler = 
the State of 
Mississippi 

State 
Permitted 
Retailers 

Out-of-State  
Non-State Permitted 

Non-State Tax Paying 
Internet Wine  

Retailers 

Per state law, retailers: 
 Must have a permit. § 67-1-51. 
 The applicant must be a resident of the State. § 67-1-57. 
 Must not be located in a “dry” county. § 67-1-3. 
 Must not sell any alcoholic beverages except by delivery in 

person to the purchaser at the permittee’s business. § 67-1-83. 
 Cannot sell or cause to be sold any alcoholic beverages to any 

minors. § 67-1-81. 
 Pay applicable taxes/markups. § 27-71-1, 27-71-11, 27-65-25. 

Unlawful 
shipments 
to minors  

 Unlawful 
direct 

shipments 
to 

consumers 
 

Unlawful 
shipments 
to “dry” 
counties 

 

https://www.totalwine.com/
https://www.amazon.com/Wine-Red-White-Sparkling-Dessert-Rose/b?ie=UTF8&node=2983386011
https://www.amazon.com/Wine-Red-White-Sparkling-Dessert-Rose/b?ie=UTF8&node=2983386011
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 Purchase alcoholic beverages. See ROA.171-181; RE.83-93 (Affidavit and Evidence of ABC); 
ROA.182-196; RE.94-108 (Affidavit and Evidence of ABC); ROA.197-222, 223-236, 237-249, 
443-453, RE.109-161 (Affidavits and Evidence of Alcohol and Tobacco Enforcement). 
 

 Calculate shipping charges using zip codes in Mississippi. See ROA.81 (Gold Medal Terms 
and Conditions) (“Prices of our wines do not include shipping charges, the cost of which varies 
depending on destination . . . The appropriate shipping charges will appear in the shopping cart 
during checkout.”); ROA.101, 104, 107, 113, 114, 117-118 (Wine Express); ROA.125, 127 
(Bottle Deals/Grand Wine Cellar) (“Put your zip code and click on update totals to get the exact 
shipping charges. If the shipping calculator is offline, please complete your order and we will 
notify you of the shipping charges before your order is shipped.”). 

 
Further, the Appellees: 

 
 Repeatedly directed electronic information and emails into Mississippi and created 

accounts for consumers. See ROA.83 (Gold Medal) (“As a GMWC customer, members will 
automatically receive email confirmation of orders, as well as notifications of special offers. . . As 
a GMWC customer, members will automatically receive promotional mailings[.]”); ROA.177-
180 (Wine Express); ROA.129-130 (Bottle Deals/Grand Wine Cellar).  
 

 Knew that they were shipping alcohol to consumers located in Mississippi. See ROA.171-
181 (Affidavit and Evidence of ABC Agent); ROA.182-196 (Affidavit and Evidence of ABC Agent); 
ROA.197-222, 223-236, 237-249, 443-453 (Affidavits and Evidence of Assistant Director of the 
Alcohol and Tobacco Enforcement Division). 
 

 And knew that Mississippi law prohibited such shipments. See ROA.173, 190; RE. 102 
(Wine Express Email) (“Your state is one of 11 states that forbids wine retailers to directly ship 
wine to consumers.”). But continued to direct alcohol into the State anyway. 

 
What’s more, the sales and shipments of alcoholic beverages into Mississippi were not 

performed unilaterally by the buyers and consumers of the alcohol. Instead, the Appellees directed 

the shipment of alcohol to consumers in the State—including to dry counties and to minors—by 

acting on the “buyer’s behalf,” selecting/engaging a common carrier, and “arranging” for the 

transportation of the alcohol into the State. See ROA.81 (Gold Medal Terms and Conditions) (“By 

placing an order, buyer authorizes seller to act on buyer’s behalf in arranging for transportation of 

the wine at the buyer’s direction.”) (emphasis supplied); ROA.99 (Wine Express) (““By placing an 

order, you authorize us to act on your behalf to engage a common carrier to deliver your order to 
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you.”)(emphasis added); ROA.125 (Bottle Deals) (“We will then arrange a common carrier for 

shipment….”) (emphasis supplied). 

Worse still, the Appellees did not just violate Mississippi law once—or even a handful of 

times.  See ROA.440-442; RE.162-164 (Affidavit of DOR-Computer Tax Audit Specialist). Instead, 

their activities were repeated and purposeful—subjecting them to personal jurisdiction in Mississippi.   

The following chart outlines those activities: 

Appellee Purposeful 
Activities 
in the State 

No. of 
Transactions 

No. of Miss. 
Residents17 

No. of Miss. 
Addresses  

Value of 
Transactions  

Unpaid 
Taxes 

GOLD 
MEDAL 

Unlawfully 
selling & 
directing 
shipments of 
alcohol 

2,556 
 

Dec. 2014 – 
Jan. 2018 

Transactions 
with 225 
residents  
 

Caused 
alcohol to be 
shipped & 
delivered to 
230 addresses  

$181,821.86 $66,782 

WINE 
EXPRESS  

Unlawfully 
selling &  
directing 
shipments of 
alcohol 

189 
 

2015 – 
2017 

Transactions 
with 69 
residents  

Caused 
alcohol to be 
shipped & 
delivered to 78 
addresses 

$39,580.54 $14,486 

BOTTLE 
DEALS 

Unlawfully 
selling & 
directing 
shipments of 
alcohol 

51 
 

Dec. 2014 – 
Oct. 2017 

Transactions 
with 46 
residents  

Caused 
alcohol to be 
shipped & 
delivered to 46 
addresses 

$7,229 $2,816 

 
STANDARD OF REVIEW 

 
Jurisdictional issues are reviewed pursuant to a de novo standard of review. McDaniel v. 

Ritter, 556 So. 2d 303, 308 (Miss.1989). Thus, the chancery court’s Rule 12(b)(2) dismissal is subject 

to de novo review. Joshua Properties v. D1 Sports Holdings, 130 So. 3d 1089, 1092 (Miss. 2014). 

SUMMARY OF THE ARGUMENT 
 

On August 23, 2018, the chancery court rendered its bench opinion. The court started by 

saying that “the Court does find it has jurisdiction of the parties[.]” ROA.599; RE.23. By the end of 

                                                 
 17 Out of an abundance of caution, this number refers to either inhabitants in Mississippi or residents of 

Mississippi. The numbers also are inclusive of shipments to minors as well as shipments to “dry” counties.  
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the opinion and by a supplemental ruling, though, the chancery court ended by saying that it does not 

have jurisdiction of the parties. ROA.602-606, 608; RE.26-30, 32. The court got it right the first time.   

State alcohol regulations, like those at issue here, are guaranteed by the Twenty-First 

Amendment. Indeed, alcohol is the only article in American commerce with its own special 

constitutional provision. And, per that provision, States have the right to regulate “transportation or 

importation” of alcohol across their borders and to structure their internal alcohol markets.   

E-commerce doesn’t change this. To be sure, the only change occasioned by the Internet is to 

increase the availability of alcohol without changing the laws regulating its sale and use. That is, 

direct-to-consumer shipments of alcoholic beverages remain unlawful in Mississippi. And this is so 

whether the shipments of alcohol come from in-state or out-of-state retailers. Indeed, the retailer tier 

of the three-tier system is important—it is the final link in the chain between the manufacturer and 

the end consumer. Thus, a permitted retailer in the State of Mississippi cannot ship directly to 

Mississippi consumers. Correspondingly, a company cannot, with impunity, sit in one state and 

repeatedly direct the shipment of alcohol to a Mississippi consumer in this State.   

Indeed, with the power to declare such activities illegal, the State has the ability to enforce its 

laws in its courts. That is, the State can control its borders when contraband products—e.g., alcohol, 

marijuana,18 untaxed cigarettes,19 or other controlled substances20—are destined for delivery into the 

State.  In fact, if out-of-state Internet wine retailers, like the Appellees, are not forced to comply with 

the laws of the States in which their products are sold, state authority to regulate alcohol will cease. 

                                                 
 18 See Colorado Constitution of 1876, as amended Art. XVIII, § 16 Personal use and regulation 2 of 

marijuana (allows retail sales of marijuana). 
 19 Illinois v. Hemi Grp. LLC, 622 F.3d 754 (7th Cir. 2010); State of Washington, Dep’t of Revenue v. 

WWW.Dirtcheapcig.com, Inc., 260 F. Supp. 2d 4 1048, 1051 (W.D. Wash. 2003). 
 20 MISS. CODE ANN. § 73-21-106 (Nonresident pharmacies; licensing and regulation). 
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The Webb-Kenyon Act will be rendered meaningless. And neither the Twenty-First Amendment nor 

its corresponding Enforcement Act will have any “enforcement” effect at all.    

Here, each of the Appellee Internet wine retailers violated Mississippi’s beverage control 

laws. Each knowingly and intentionally availed itself of Mississippi business opportunities by selling 

alcohol to Mississippi consumers via interactive websites through which Mississippi consumers could 

select alcohol and submit payments. The Appellees then directed the shipment of that alcohol into 

Mississippi—including to “dry” counties and to minors residing in the State.  

These activities subject the Appellees to personal jurisdiction in this State, and both steps in 

the jurisdictional analysis are satisfied. First, Mississippi’s long arm statute is applicable. See MISS. 

CODE ANN. § 13-3-57.  Second, applying the State’s long arm statute to exercise specific jurisdiction 

comports with due process.   

In fact, this is a paradigmatic case of when there is purposeful availment and minimum 

contacts in the forum state. The Appellees’ websites are interactive and commercial; there is a large 

quantity of transactions and sales as well as a high volume of shipments; the Appellees not only should 

have known—but did know—that Mississippi law prohibited such shipments; the Appellees knew 

the alcohol was being shipped to destination addresses in Mississippi and directed the shipments there; 

and the Appellees derived a pecuniary benefit from its unlawful business in the State.    

Moreover, nothing about an FOB term in a private sales contract, or specific provisions of the 

Uniform Commercial Code, changes the jurisdictional inquiry. In fact, jurisdictional analysis is not 

susceptible to a mechanical test, International Shoe, 326 U.S. at 319, and due process is not intended 

to act as a “territorial shield” whereby a defendant can escape jurisdiction through artful structuring 

of commercial relations.  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473-74 (1985). Thus, an 

FOB term in a sales contract does not mechanically preclude a court from exercising jurisdiction. 
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This is especially so in this case. Here, each Appellee repeatedly and purposefully availed 

itself of the benefits of the State—by violating the laws of the State. The instant action, therefore, is 

brought by the State to enforce the State’s laws.  And the State of Mississippi, of course, was not a 

party to the myriad of (unlawful) sales contracts to sell and ship alcohol into Mississippi—let alone 

do the terms and conditions on the Appellees’ websites bind the State from enforcing its laws.  

Consequently, the Appellees’ argument urged under the auspices of the UCC is doubly 

problematic. First, an FOB term in a contract does not dictate the jurisdictional outcome—even when 

the contract is lawful and there is a dispute between the parties to the contract. Second, the FOB terms 

in the contracts for the sale of alcohol here certainly don’t control the jurisdictional inquiry—as this 

is an enforcement action brought by the State to enforce its laws.   

Indeed, as sophisticated companies running commercial websites, the Appellees had fair 

warning that Mississippi (like all states) has laws governing the distribution of alcohol, and that they 

could be haled into a Mississippi court for repeatedly violating those laws. To put it plainly, if the 

Appellees didn’t want to come to court in Mississippi, they shouldn’t have shipped alcohol to 

Mississippi consumers. 

In the main, then, the real issue here is whether out-of-state retailers are entitled to bypass 

State regulation and repeatedly sell directly to consumers without the State having a say. Or whether 

retailers must comply with a State’s system of regulating alcohol. That question should be easy: out-

of-state retailers have no right to bypass State laws controlling alcohol. Add the Twenty-First 

Amendment to the mix, and the answer to the question presented in this appeal is even simpler: The 

State of Mississippi may enforce its alcohol laws in the courts of the State of Mississippi.  

Personal jurisdiction over the Appellees here is proper, and the Chancery Court of Rankin 

County’s decision to the contrary was in error and warrants reversal.  
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ARGUMENT 
 

For many years, the Appellees have been unlawfully selling alcoholic beverages directly to 

Mississippi consumers, contrary to Mississippi law. These activities have resulted in unlawful 

transactions involving alcoholic products and the evasion of lawful taxes imposed by Mississippi on 

alcoholic beverages lawfully sold in Mississippi.  The issue now on appeal is whether Mississippi 

courts may exercise personal jurisdiction over these out-of-state Internet wine retailers.  

That question must be answered in the affirmative.   When companies choose to purposefully 

conduct business and derive benefit from interactions with consumers that they know to be 

Mississippi citizens, in violation of Mississippi law, it “does not offend traditional notions of fair play 

and substantial justice” to allow the State to maintain suit against such companies in Mississippi.  As 

Chief Justice Stone explained in International Shoe: 

[T]o the extent that a corporation exercises the privilege of conducting activities within a 
state, it [is also subject to] those obligations [that] arise out of or are connected with the 
activities within the state[; thus,] a procedure which requires the corporation to respond 
to a suit brought to enforce them can, in most instances, hardly be said to be undue. 
 

326 U.S. at 319.   

Determining whether personal jurisdiction may be exercised over a nonresident defendant 

involves a two-step analysis. Estate of Jones v. Phillips ex rel. Phillips, 992 So. 2d 1131, 1137 (Miss. 

2008) (citing Sorrells v. R & R Custom Coach Works, Inc., 636 So.2d 668, 671 (Miss.1994)). Step 

one: the Court must analyze and decide if the Mississippi long-arm statute is applicable. Id. Step two: 

the Court must determine if applying the long-arm statute comports with the Due Process Clause. Id.   

I. STEP ONE: MISSISSIPPI’S LONG-ARM STATUTE IS APPLICABLE.  
 

Mississippi’s long-arm statute confers jurisdiction over “[a]ny nonresident person, firm, 

general or limited partnership, or any foreign or other corporation not qualified under the Constitution 

and laws of this state as to doing business herein,” in one of three ways. MISS. CODE ANN. § 13-3-57. 
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First, under the “doing business prong,” a non-resident is subject to jurisdiction if it “performs any 

character of work or service” in Mississippi. Id.; D1 Sports Holdings, 130 So. 3d at 1093. Second, 

under the “contract prong,” jurisdiction attaches to anyone who contracts with a resident of 

Mississippi where any part of the contract is performed in the state. Id.  Finally, under the “tort prong,” 

jurisdiction may be had over anyone who commits “a tort in whole or in part in this state. . . .” Id.  Only 

one prong of the long-arm statute need be met for it to be applicable—as well as for “step one” of the 

personal jurisdictional analysis to be satisfied.  

“[T]he long-arm statute, by its plain terms, applies to any person or corporation performing 

any character of work in this state.”  Phillips, 992 So. 2d at 1139; ITL Int’l, Inc. v. Constenla, S.A., 

2012 WL 266987, at *2 (5th Cir. Jan. 31, 2012). “That broad scope encompasses the [ ] activities 

here.” Retail Coach v. r360, LLC, No. 1:16CV32, 2017 WL 875831, at *3 (N.D. Miss. Mar. 3, 2017).  

A. Each Appellee is doing business in Mississippi.  
 

A nonresident defendant may be “doing business” in Mississippi if “he did various acts here 

for the purpose of realizing a pecuniary benefit or otherwise accomplishing an object.” McDaniel v. 

Ritter, 556 So. 2d 303, 309 (Miss. 1989) (citing Restatement (Second) of Conflict of Laws § 35, 

Comment a (1971)); Davenport v. Hansaworld USA, 2013 WL 5406900 (S.D. Miss. Sept. 25, 2013).  

Here, each Appellee operates and maintains a commercial, interactive website through which 

Mississippi customers can purchase alcohol, calculate shipping charges using zip codes, and create 

accounts. The Appellees also have transmitted hundreds of emails into Mississippi.  These “various 

acts” by the Appellees were specifically for realizing a pecuniary benefit and accomplishing the object 

of selling alcoholic beverages to consumers they knew were located in Mississippi.  
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 The volume and regular repeated sales to Mississippi residents, in violation of state law, are 

more than enough to satisfy this prong of the long-arm statute.21 Thus, because the Appellees were 

“doing business” in Mississippi, step one of the analysis is satisfied, and the Appellees are subject to 

Mississippi’s long-arm statute.  

Yet, out of an abundance of caution, the other two prongs of the statute are discussed as well.  

B. The contract prong of Mississippi’s long-arm statute is satisfied.  
 
 Next, a nonresident defendant is subject to jurisdiction in Mississippi under the contract prong 

of the Mississippi long-arm statute if the defendant entered into a contract with a Mississippi resident 

that is to be at least partially performed in Mississippi. MISS. CODE ANN. § 13–3–57. 

Miller v. Glendale Equip. & Supply, Inc., 344 So. 2d 736 (Miss. 1977) is instructive. In that 

case, the Mississippi Supreme Court reasoned that where a contract for purchase of a tractor was made 

over the telephone by a foreign corporate seller and a Mississippi buyer, who mailed check 

from Mississippi to the seller, which then delivered the tractor through its agent to the buyer 

in Mississippi, using its roadways, the contract was performed in part by buyer and seller 

in Mississippi. Thus, Mississippi courts had jurisdiction under the long arm statute.  

Specifically, in Miller, the Court stated: 
                                                 

 21 People of Ill. ex rel. Madigan v. Hemi Grp., LLC, No. 08-3050, 2008 WL 4545349, at *4 (C.D. Ill. 
Oct. 10, 2008) (“The Hemi Group’s web sites . . . allow individuals from other states to submit order requests, 
and if customers desire, the Hemi Group coordinates shipping of their purchased cigarettes. Through its web 
sites, the Hemi Group purposely availed itself of the benefits of commercial sales to Illinois residents. On at least 
six separate occasions over two years, it sold cigarettes over the Internet to an Illinois resident.”); Illinois v. Hemi 
Grp. LLC, 622 F.3d 754, 757–58 (7th Cir. 2010) (affirming lower court opinion and finding that Hemi 
“maintained commercial websites through which customers could purchase cigarettes, calculate their 
shipping charges using their zip codes, and create accounts” and that “Hemi stood ready and willing to do 
business with Illinois residents”); State of Wash., Dept. of Rev. v. www.dirtcheapcig.com, Inc., 260 F. Supp. 2d 
1048 (W.D. Wash. 2003) (considering the “transaction of any business” prong of Washington’s long arm and 
holding that a cigarette sales web site provided grounds for specific jurisdiction); Stomp, Inc. v. NeatO, LLC, 61 
F. Supp. 2d 1074 (C.D. Cal. 1999); Sarvint Techs v. Omsignal, Inc., 161 F. Supp. 3d 1250, 1259 (N.D. Ga. 2015) 
(“By its own admission, it has sold at least seven allegedly infringing products to Georgia consumers, has derived 
over $1,000 in revenue…and operates a website that allows residents and consumers in Georgia to place orders 
and purchase allegedly infringing products.”). 
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In the present case, the contract was made over the telephone by Glendale, a nonresident 
corporation, with Miller, a resident of this state. Miller obtained and mailed the 
$21,000.00 check from Mississippi to Glendale in Ohio. Glendale delivered the machine 
through its agent to Miller in Mississippi using the roadways of this state. Certainly, the 
contract was performed in part by Glendale and Miller in the State of Mississippi. 

 
Id. at 739 (Miss. 1977); see also Lta, Inc. v. Breeck, No. 1:11CV213WJG-RHW, 2012 WL 12884873, 

at *1 (S.D. Miss. Apr. 25, 2012) (“[T]he Defendant does not have any employees in, is not registered 

to do business in, has not incurred nor paid taxes in, has no office in, is not listed in a Mississippi 

telephone directory, has not locally advertised in, and has never sent representatives to Mississippi” 

but did ship boats FOB. The court reasoned that the “fact that some of the boats were delivered 

to Mississippi indicates there was a contract with a Mississippi resident that was performed in part 

in Mississippi. . .This activity qualifies as performance of the contract in part in Mississippi[.]”). 

 Here, the Appellees entered many contracts with many Mississippi consumers, and those 

contracts were performed, at least in part, in Mississippi. Indeed, Mississippi consumers sent payment 

while in Mississippi. See Sheridan, Inc. v. C. K. Marshall & Co., 360 So. 2d 1223, 1225 (Miss. 1978) 

(payment is part of performance). And acceptance of the contracts was made in Mississippi. Hartford 

Acc. & Indem. Co. v. Delta & Pine Land Co., 188 So. 539, 542 (Miss. 1939) (“A contract is made at 

the time when the last act necessary for its formation is done, and at the place where that final act is 

done.”). And, of course, the alcohol was shipped and delivered in Mississippi to Mississippi residents.   

 While this civil enforcement action is not for “breach” of those contracts, and the State of 

Mississippi was not a party to all of the contracts for the sale and shipment of alcohol, the long-arm 

statute does not require either of these premises. Instead, Section 13-3-57 provides that any “foreign 

or other corporation not qualified under the Constitution and laws of this state as to doing business 

herein, who shall make a contract with a resident of this state to be performed in whole or in part by 
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any party in this state … shall by such act or acts be deemed to be doing business in Mississippi and 

shall thereby be subjected to the jurisdiction of the courts of this state.”  (Emphasis supplied).  

Here, the Appellees made contracts with Mississippi residents to be performed in whole or in 

part by a party in Mississippi. And the entry and performance of those contracts violated Mississippi 

law. Thus, the contract prong of the long-arm statute is applicable as well.  

C. By violating the laws of the State of Mississippi, each Appellee caused an injury to the 
State and, as a corollary, committed a type of tort in Mississippi. 

 
While violations of the State’s beverage alcohol laws are perhaps not traditional “torts,” the 

State is nonetheless injured when its laws and sovereign interests are violated. As the Supreme Court 

has put it, “[i]t is common ground that States have an interest, as sovereigns, in exercising ‘the power 

to create and enforce a legal code.’” State of Alaska v. U.S. Dep’t of Transp., 868 F.2d 441, 443 (D.C. 

Cir. 1989) (quoting Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 601 (1982)); Alden v. 

Maine, 527 U.S. 706, 715 (1999) (observing that in the federal system, the States “are not relegated 

to the role of mere provinces or political corporations, but retain the dignity, though not the full 

authority, of sovereignty”); Vermont Agency of Natural Res. v. United States ex rel. Stevens, 529 U.S. 

765, 771 (2000) (explaining that the government suffers a cognizable “injury to its sovereignty arising 

from violation of its laws”); see also Hollingsworth v. Perry, 570 U.S. 693, 708-10 (2013) (“No one 

doubts that a State has a cognizable interest in the continued enforceability of its laws. .  . .”). 

Here, the Appellees repeatedly and knowingly violated the State’s beverage alcohol laws—

and profited from it.22  What’s worse, those laws are rights of the States that are enshrined in the 

Constitution. And, for over a century, States have extensively regulated the provision of alcohol—

                                                 
 22 “[U]nder the tort prong of the Mississippi long-arm statute, personal jurisdiction is proper if any 

element of the tort (or any part of any element) takes place in Mississippi.” Allred v. Moore & Peterson, 117 
F.3d 278, 282 (5th Cir. 1997). “The tort is not complete until the injury occurs, and if the injury occurs in this 
State, then, under the . . . statute, the tort is committed, at least in part, in this State[.]” Smith v. Temco, 252 So. 
2d 212, 216 (Miss. 1971); Knight v. Woodfield, 50 So. 3d 995, 999 (Miss. 2011). 
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first under their inherent police power to protect the health and safety of their citizens, and then under 

the authority conferred by the Wilson Act, the Webb-Kenyon Act, and the Twenty-First Amendment. 

Thus, in causing alcohol to be shipped and delivered to residences in Mississippi, each 

Appellee caused injury to the State of Mississippi. And, by analogy, the Appellees committed a type 

of tort against the State in this State.  

II. STEP TWO: APPLYING THE LONG-ARM STATUTE TO EXERCISE SPECIFIC 
JURISDICTION COMPORTS WITH DUE PROCESS. 

 
Step two in the personal jurisdiction analysis asks whether adjudicating the claims here in a 

Mississippi forum is consistent with due process. The Due Process Clause protects an individual’s 

liberty interest in not being subject to the binding judgment of a forum with which he has established 

no meaningful “contacts, ties, or relations.” International Shoe, 326 U.S. at 319.  

Under step two of the analysis, jurisdiction may be general or specific. Where the plaintiff 

alleges specific jurisdiction, as here, a three-prong test must be satisfied: 

(1) The non-resident defendant must purposefully direct his activities or consummate 
some transaction with the forum or resident thereof; or perform some act by which he 
purposefully avails himself of the privilege of conducting activities in the forum. . . .; 
 
(2) the claim…arises out of or relates to the defendant’s forum-related activities; and 
 
(3) the exercise of jurisdiction must comport with fair play and substantial justice, i.e. it 
must be reasonable. 

 
Miller v. Provident Advert. & Mktg., Inc., 155 So. 3d 181, 191–92 (Miss. Ct. App. 2014); see McFadin 

v. Gerber, 587 F.3d 753, 759 (5th Cir. 2009) (“due process requires (1) minimum contacts by the 

defendant purposefully directed at the forum state, (2) a nexus between the defendant’s contacts and 

the plaintiff’s claims, and (3) that the exercise of jurisdiction over the defendant be fair and 

reasonable.”). “The plaintiff has the burden of proving the first two prongs. If satisfied, the burden 

shifts to the defendant to prove jurisdiction would be unreasonable.” Miller, 155 So. 3d at 191. 
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Because there has never been a dispute about whether there is a nexus between this cause of action 

and the Appellees’ contacts with the forum, only prongs 1 and 3 are at issue.  

A. Prong One: There is purposeful availment and minimum contacts in Mississippi. 
 

Few contacts are required to establish specific personal jurisdiction. Indeed, “[e]ven a single 

purposeful contact is sufficient to satisfy the due process requirement of ‘minimum contacts’ when 

the cause of action arises from the contact.” Thompson v. Chrysler Motors Corp., 755 F.2d 1162, 

1172 (5th Cir. 1985) (emphasis supplied); see also Bullion v. Gillespie, 895 F.2d 213, 216 (5th Cir. 

1990); Brown v. Flowers Indus., Inc., 688 F.2d 328, 333 (5th Cir. 1982) (holding “very little 

purposeful activity within a state is necessary to satisfy the minimum contacts requirement”); Cirlot 

Agency, Inc. v. Sunny Delight Beverage Co., 85 So. 3d 329, 334 (Miss. Ct. App. 2012). 

To establish specific personal jurisdiction, a non-resident defendant must simply have “fair 

warning” that a particular activity might subject him to a lawsuit in the forum state. See Burger 

King, 471 U.S. at 472. In other words, the “defendant’s conduct and connection with the forum state 

are such that he should reasonably anticipate being haled into court there.” World-Wide Volkswagen 

Corp. v. Woodson, 444 U.S. 286, 297 (1980); Burger King Corp., 471 U.S. at 472. 

Notably, jurisdictional analysis is not susceptible to a mechanical test, but should be 

determined based upon the “quality and nature of the activity in relation to the fair and orderly 

administration of the laws.” International Shoe, 326 U.S. at 319. A non-resident defendant cannot 

escape jurisdiction by arguing it does not have an office or any employees in the forum because 

“specific jurisdiction may arise without the nonresident defendant[] ever stepping foot upon the forum 

state’s soil.” American Cable Corp. v. Trilogy Commc’ns, Inc., 754 So. 2d 545, 551 (Miss. Ct. 

App. 2000).  It is “the purposefulness of the decision that is important and not the physical presence 

of the defendant in the state.” Id. Indeed, due process is not intended to act as a “territorial shield” 
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whereby a defendant can escape jurisdiction through artful structuring of commercial 

relations.  Burger King Corp., 471 U.S. at 462, 473-74.  

 Here, there is no doubt that the Appellees derived a benefit from knowingly and repeatedly 

shipping alcoholic beverages into the State. In fact, the chancery court did not even doubt such a 

premise. See ROA.602 (Bench Opinion) (“Now, yes, they probably did it in contravention of 

Mississippi state law, and they’re probably responsible for it . . . .”); ROA.605 (“Now, sure, the sellers, 

as a matter of convenience and probably as a stimulant for the sale, they attracted agents for the buyers 

to transport these goods [the unlawful alcohol]. . . .”).  Moreover, the Appellees did not just derive a 

pecuniary benefit in the normal sense—i.e., a company lawfully conducting business in the State. 

Instead, the Appellees here derived a benefit from unlawfully conducting business in the State. 

The fact that the Appellees operate via a commercial Internet website does not change that 

courts in Mississippi may exercise personal jurisdiction. Further, neither technicalities in private 

contracts, such as an FOB term, nor legal disclaimers placed on a website preclude a court from 

exercising jurisdiction. That is, contractual language and legal disclaimers are not jurisdictional 

escape hatches—they don’t serve to let out-of-state companies off the hook when they repeatedly 

violate state law. To be sure, though, these points are addressed in turn. 

(i)  Personal jurisdiction over the Internet wine retailers is proper here.  
 

Today, virtually anything—including alcohol—can be purchased online.  While such 

commerce over the Internet did not change personal jurisdiction, courts have adopted differing tests 

for evaluating when online activity constitutes minimum contacts with a forum state.  Essentially, 
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courts examine Internet contacts according to three different tests: (i) the Zippo sliding scale test,23 

(ii) the Calder effects test,24 and/or (iii) by more of a totality-of-the-circumstances approach.25   

The Mississippi Supreme Court has not pronounced or adopted a singular test, but the Fifth 

Circuit has applied the sliding scale test in Zippo.26  Out of an abundance of caution, though, all three 

approaches are discussed—and jurisdiction is proper irrespective of what test is utilized.   

The Zippo Sliding Scale Test. The Zippo sliding scale test resulted from an opinion from the 

Western District of Pennsylvania 22 years ago. Zippo, 952 F. Supp. at 1122-1123. That case involved 

an Internet domain name dispute. Zippo Manufacturing, a Pennsylvania corporation, sued Zippo Dot 

Com, a California corporation. Zippo Dot Com’s contacts with Pennsylvania were almost exclusively 

over the Internet. Its offices, employees, and computer servers were in California. It maintained no 

employees, offices, or agents in Pennsylvania.  

The defendant, Dot Com, contested jurisdiction because its principal place of business was in 

California, and, of its 140,000 paying subscribers, only 2 percent were Pennsylvania residents. The 

Pennsylvania customers contracted to receive the new service from Dot Com by visiting its website 

and filling out its application. Zippo Dot Com had entered into agreements with seven ISPs in 

Pennsylvania to permit their subscribers to access its news service. Zippo Manufacturing’s trademark 

claims stemmed from Dot Com’s use of the Zippo name. The Zippo court reviewed personal 

                                                 
 23 Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119, 1122-1123 (W.D. Pa. 1997). Some 

circuits have embraced the Zippo analysis, and still others have adopted it as one factor among several relevant 
to the question of purposeful availment. See Sarvint Techs., Inc. v. Omsignal, Inc., 161 F. Supp. 3d 1250, 1260–
61 (N.D. Ga. 2015) (“Although the Court finds Zippo’s analysis well reasoned…the Court views the Zippo 
interactivity analysis as one factor that is helpful in determining the nature and extent of a defendant’s purposeful 
availment of and minimum contacts with a forum state.”). 

 24 Calder v. Jones, 465 U.S. 783, 790 (1984). 
 25 Grand River Enterprises Six Nations, Ltd. v. Pryor, 425 F.3d 158, 166 (2d Cir. 2005) (“No single 

event or contact connecting defendant to the forum state need be demonstrated; rather, the totality of all 
defendant’s contacts with the forum state must indicate that the exercise of jurisdiction would be proper.”). 

 26 Lofton v. Turbine Design, Inc., 100 F. Supp. 2d 404, 410 (N.D. Miss. 2000) (“In Mink, the Fifth 
Circuit adopted the case of Zippo[.]”). 
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jurisdiction cases involving the Internet and concluded that they fall into three categories. At one end 

of the spectrum, there are situations where a defendant clearly does business over the Internet by 

entering into contracts with residents of other states which “involve the knowing and repeated 

transmission of computer files over the Internet[.]” Id. at 1124.  

At the opposite end of the spectrum are situations where the defendant does nothing more 

than post on the Internet information that can be accessed by users in other jurisdictions. Somewhere 

in between are cases involving Web sites where a user can exchange information with the host 

computer. In this middle ground, “the exercise of jurisdiction is determined by the level of 

interactivity and commercial nature of the exchange of information that occurs on the Website.” Id. 

The Zippo sliding scale test thus looks like this: 

Figure 3:  Zippo’s Sliding Scale  
 

NO     MAYBE                 YES 
JURISDICTION    JURISDICTION                  JURISDICTION 
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that state. In short, the court reasoned that due process could not be used as a shield against the exercise 

of personal jurisdiction when a defendant voluntarily assumes interstate obligations. Id. at 1125-27. 

An example of a case addressing the opposite end of the Zippo spectrum is the Fifth Circuit’s 

decision in Mink v. AAAA Development, Inc., 190 F.3d 333, 336 (5th Cir. 1999).27 In Mink, the Fifth 

Circuit found that the defendant, AAAA, maintained a website that posted information about its 

products and services. The website provided users with a printable mail-in order form, a toll-free 

number, a mailing address, and an e-mail address. However, the site did not allow visitors to place 

orders online. Thus, after concluding that the website was merely a passive advertising site, the court 

found that it lacked personal jurisdiction. Id. at 337–38.28 

In contrast to Mink, the Appellees’ websites here all fall on the “doing business” end of the 

spectrum.  The commercial websites, indeed, are the very type that courts routinely find support 

personal jurisdiction. For example, in Sarvint Techs., Inc. v. Omsignal, Inc., 161 F. Supp. 3d 1250, 

1261–62 (N.D. Ga. 2015), the court reasoned that the Zippo analysis was but one factor in the 

jurisdictional analysis. But the court still conducted the sliding scale inquiry. The court reasoned: 

. . . . OMsignal does not have any brick-and-mortar place of business in Georgia. 
OMsignal does, however, operate a classic e-commerce website, www.omsignal.com, 
through which it appears that any customer . . . may purchase its products.  
 
OMsignal concedes that it has sold allegedly infringing products to Georgia residents, 
that it has derived roughly $1,000 from those sales, and that it maintains a website 
through which Georgia residents may purchase its products.  
… 

                                                 
 27 Compare Irvin v. S. Snow Mfg., Inc., No. 5:10-CV-196-DCB-JMR, 2011 WL 4833047, at *5–6 (S.D. 

Miss. Oct. 12, 2011), aff’d, 517 F. App’x 229 (5th Cir. 2013) (noting that with regard to the Internet, the Fifth 
Circuit has adopted the approach set forth in Zippo); with Pervasive Software Inc. v. Lexware GmbH & Co. KG, 
688 F.3d 214, 227 n.7 (5th Cir. 2012) (“Although interactivity along the Zippo sliding scale can be an important 
factor in an internet-based personal jurisdiction analysis because it can provide evidence of purposeful conduct. 
. . internet-based jurisdictional claims must continue to be evaluated on a case-by-case basis[.]”).  

 28 Revell v. Lidov, 317 F.3d 467, 471 (5th Cir. 2002) (noting that “Zippo’s scale does more work with 
specific jurisdiction—the context in which it was originally conceived”).  
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Applying Zippo to the facts of this case, there can be little doubt that OMsignal’s 
website is interactive. It displays the company’s products, allows for communication 
and sales through the website, and invites potential customers to contact the company.  

 
Id. at 157-1261.29  
 

With this, it is axiomatic that courts applying Zippo—either as the operative test or as one 

factor in the analysis—consistently have found websites similar to the Appellees to provide a valid 

basis for exercising specific jurisdiction.  Indeed, the Appellees run commercially interactive websites 

that display alcoholic beverages; allow for communication and sales through the website; allow for 

the calculation of shipping charges; and they transmit electronic files and emails to Mississippi 

residents. Further, the Appellees knowingly directed the shipment of alcohol to residents in 

Mississippi; knew that Mississippi forbids direct-to-consumer shipments of alcohol; and they derived 

a benefit from their business in this State.  

Thus, all told, the Appellees websites are as commercially interactive as it gets on the Zippo 

spectrum.30 Simply put, then, the Appellees’ activities make this case a paradigmatic example of when 

personal jurisdiction due to activity conducted via the Internet is proper. 

                                                 
 29 See, e.g., Rice v. PetEdge, Inc., 975 F. Supp. 2d 1364, 1370–72 (N.D. Ga. 2013) (finding specific 

jurisdiction based in part on Zippo analysis where defendant’s website allowed customers to purchase goods and 
calculate the cost of shipping purchases to any state); Zing Bros., LLC v. Bevstar, LLC, No. 2:11–cv–00337 DN, 
2011 WL 4901321, at *3 (D. Utah Oct. 14, 2011) (finding specific jurisdiction where defendant’s website 
allowed customers to select “Utah” as a destination address, making the site “‘something more’ than a non-
targeted transaction site”); Fusionbrands, Inc. v. Suburban Bowery of Suffern, Inc., No. 1:12–cv–0229–JEC, 
2013 WL 5423106 (N.D. Ga. Sept. 26, 2013); Variant, Inc. v. Flexsol Packaging Corp., No. 6:08 CV 478, 2009 
WL 3082581, at *2 (E.D. Tex. Sept. 21, 2009) (“Biltmore's website allows a potential customer to book hotel 
rooms at the Inn, purchase tickets to tour the estate, or purchase products. Users may also provide their e-mail 
address on the website to receive special offers, Biltmore insider tips, and more. The website's “wedding” and 
“groups” inquiries allow users to provide their contact information and details of their events so that a Biltmore 
representative can respond to their request. Thus, the website is of an interactive nature[.]”). 

 30 Robinson v. Bartlow, No. 3:12-CV-00024, 2012 WL 4718656, at *5 (W.D. Va. Oct. 3, 2012) 
(“Because visitors to the JoeyBra LLC website can view products, prices, and place orders, it is best described 
as the ‘active’ variety.”). 
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The Calder Effects Test.  The “effects” test derived from the pre-Internet case of Calder v. 

Jones, 465 U.S. 783 (1984). This test focuses on the harm caused by a defendant’s actions. 

Under Calder, a defendant must (1) commit an intentional act that is (2) expressly aimed at the forum 

state that (3) causes harm that the defendant knows is likely to be suffered in the forum state. 

In Calder, the issue of personal jurisdiction turned on whether the National Enquirer’s 

California distribution of an article libeling actress Shirley Jones would be sufficient to subject it to 

personal jurisdiction in California. The Supreme Court reasoned that the National Enquirer knew that 

the libelous article would have a devastating impact upon Jones, the article concerned the California 

activities of Jones and drew upon California sources for its facts, and the article caused harm because 

it impugned the professionalism of Jones, whose career was centered in California. 

The Mississippi Court of Appeals cited to Calder in Miller, 155 So. 3d 181, which was a case 

brought for alienation of affection. See also Clemens v. McNamee, 615 F.3d 374, 384 (5th Cir. 2010) 

(noting that “the Calder effects test is simply an additional, but not exclusive, vehicle for establishing 

personal jurisdiction[.]”). While the Miller case did not include an Internet jurisdictional analysis, and 

although Internet commerce did not exist at the time of Calder, the Seventh and Ninth Circuits both 

handed down opinions in 2010 applying Calder  to determine whether online activities could subject 

a defendant to jurisdiction in the target forum. Brayton Purcell, LLP v. Recordon & Recordon, 606 

F.3d 1124 (9th Cir. 2010); Tamburo v. Dworkin, 601 F.3d 693 (7th Cir. 2010). 

 For instance, in Tamburo v. Dworkin, John Tamburo, an Illinois resident who owned a dog- 

breeding software business, was accused of copyright infringement by a Canadian proprietor of a 

dog-pedigree Web site. Tamburo, 601 F.3d 693. Tamburo brought a declaratory judgment action to 

exonerate his name from accusations of unlawfully copying data from the defendants’ Web sites.  In 

applying the Calder effects test, the Seventh Circuit found that the Canadian defendant had subjected 
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himself to personal jurisdiction in Illinois because he had sent blast emails specifically listing 

Tamburo’s Illinois address to the online dog-pedigree community. The Canadian defendant knew that 

Tamburo lived and operated his software business in Illinois and would be injured there.  

Although the Seventh Circuit acknowledged that many circuits follow Zippo, the court did 

not want to “fashion a special jurisdiction test for Internet-based cases.”  Tamburo, 601 F.3d at 703 

n.7. The court reasoned that, because the Calder effects test speaks directly to personal jurisdiction in 

intentional-tort claims, the same principles can be applied to cases involving tortuous conduct 

committed over the Internet. Id. 

In this case, the State was injured in Mississippi by the Appellees’ repeated noncompliance 

with state law. Thus, similar to the courts that apply the Calder test, here the Appellees (1) committed 

intentional acts—i.e., knowingly allowed Mississippi consumers to purchase alcohol and directed the 

shipment of alcohol to known Mississippi addresses; (2) expressly aimed at the forum state, and (3) 

that caused harm that the Appellees knew would be suffered in the forum state. Accordingly, should 

this Court apply any variation of Calder, personal jurisdiction is proper.  

Totality of the Circumstances. Some courts do not strictly apply either Zippo or Calder—

instead approaching the personal jurisdiction analysis more holistically. Illinois v. Hemi Group LLC, 

622 F.3d 754 (7th Cir. 2010) is an example. There, the court exercised personal jurisdiction in Illinois 

over a Native American cigarette seller based in New Mexico.  

In that case, the State of Illinois sued Hemi Group LLC for selling cigarettes to Illinois 

residents in violation of state laws and for failing to report those sales in violation of federal law. The 

district court denied Hemi’s motion to dismiss for lack of personal jurisdiction, finding that the 

Internet transactions sufficed to establish jurisdiction in Illinois. The Seventh Circuit affirmed.  



34 
 

However, the Seventh Circuit did not base its decision on the sliding scale analysis of Zippo. 

Id. at 758-59 (“We wish to point out that we have done the entire minimum contacts analysis without 

resorting to the sliding scale approach first developed in Zippo[.]”).31 Instead, the court noted that 

Hemi expressly elected to do business in Illinois and “stood ready and willing to do business with 

Illinois residents. And Hemi, in fact, knowingly did do business with Illinois residents.” Id. at 758.   

The Seventh Circuit specifically found it important that: “Hemi maintained commercial 

websites through which customers could purchase cigarettes, calculate their shipping charges using 

their zip codes, and create accounts.” Id.; see also People of Ill. ex rel. Madigan v. Hemi Grp., LLC, 

No. 08-3050, 2008 WL 4545349, at *4 (C.D. Ill. Oct. 10, 2008) (district court opinion) (“On at least 

six separate occasions over two years, it sold cigarettes over the Internet to an Illinois resident.”) 

(emphasis supplied). As in Hemi, the Appellees here maintain commercial websites through which 

Mississippi customers purchased alcohol, calculated shipping charges, created accounts, received 

emails, and received alcohol.  

Along the same lines, the Hemi court also rejected other arguments similar to the ones urged 

by the Appellees in the lower court. For example, Hemi argued that its virtual sales to customers, 

specifically sales to special agents of the Illinois Department of Revenue, could not constitute the 

required minimum contacts because the purchases were “unilateral actions by the customers.” 

Compare Hemi, 622 F.3d at 758 with ROA.353 (“The violation of the law in this transaction was by 

the Mississippi enforcement agents conducting the sting.”); ROA.545 (oral argument) (it was the 

customers and “agents of the attorney general who actually initiated the purchases”).  

                                                 
 31 Nevertheless, the Hemi court did note: “We reach the same conclusion [under Zippo]. Zippo’s sliding 

scale was always just short-hand for determining whether a defendant had established sufficient minimum 
contacts with a forum to justify exercising personal jurisdiction over him in the forum state. But we think that 
the traditional due process inquiry described earlier is not so difficult to apply to cases involving Internet contacts 
that courts need some sort of easier-to-apply categorical test.” Hemi, 622 F.3d at 759.  
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As the Hemi court rightly reasoned: 

Characterizing the sales as unilateral is misleading, however, because it ignores 
several of Hemi’s own actions that led up to and followed the sales. Hemi created 
several commercial, interactive websites through which customers could 
purchase cigarettes from Hemi. . . After the customers made their purchases online, 
Hemi shipped the cigarettes to their various destinations.  

 
Id. at 758.32 
 

Thus, the Seventh Circuit found jurisdiction over Hemi in the enforcement action brought by 

the state—reasoning that “Illinois courts have a strong interest in providing a forum to resolve a 

dispute involving the state itself, and it would be most convenient to the state of Illinois (and likely 

New Mexico) to adjudicate a dispute based on Illinois law in Illinois courts.” Id. at 760.  The same 

rationale is equally applicable here.  

Another case is State of Washington, Department of Revenue v. www.dirtcheapcig.com, 

Inc., 260 F. Supp.2d 1048 (W.D. Wash. 2003). There, the State of Washington Department of 

Revenue brought a Jenkins Act claim against an out-of-state tobacco retailer that sold cigarettes to 

Washington residents over the Internet. Id. at 1051-52. In determining that specific personal 

jurisdiction existed, the court held that “Dirtcheap’s sale of cigarettes to Washington residents through 

its interactive website constitutes purposeful availment of the privilege of conducting business in 

Washington.” Id. at 1052.33 The Washington court based this conclusion on the fact that Washington 

consumers could browse through Dirtcheap’s online selection of cigarettes and purchase cigarettes 

via the Internet and that residents in fact had purchased cigarettes from Dirtcheap. Id. at 105; e.g., 

                                                 
 32 As discussed infra, Hemi also rejected the argument that an FOB term precludes jurisdiction. 
 33 The court also noted that Dirtcheap advertised in Washington in a publication called Little Nickel. 

Dirtcheap, 260 F. Supp. 2d at 1051. But the advertisement was not mentioned in the court’s actual holding, 
which instead was premised on the “sale of cigarettes to Washington residents through [Dirtcheap’s] interactive 
website.” Id. at 1052. 
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Edizone, LLC v. Asia Focus International Group, Inc., 2016 WL 3962930, *2-*5 (D. Utah 2016) 

(jurisdiction proper where defendant had sold 37 products to forum residents over its website).34 

Similarly, here, Mississippi residents can browse selections of alcohol on Appellees’ websites, 

and they have purchased alcohol through those sites. That alcohol was then shipped into this State at 

the direction of the Appellees.35 These activities make personal jurisdiction proper in Mississippi—

irrespective of the mechanism this Court utilizes to evaluate the Appellees’ contacts with the forum. 

(ii)  An FOB term in a sales contract does not control the jurisdictional analysis. 
  
The premise of the Appellees’ argument in the lower court was that “the Uniform Commercial 

Code . . .is controlling law in determining that the defendants do not have sufficient contact with the 

forum to justify jurisdiction.” ROA.557; ROA.458. According to the Appellees, then, what matters 

for jurisdiction purposes are technicalities in contracts specifying when title passes—and this is so 

regardless of the purposeful contact a defendant otherwise may have with the forum state. 

As factual support for such a legally-flawed argument, each Appellee points to its respective 

legal disclaimers and terms and conditions governing the purchase of alcohol. See ROA.75 (Gold 

Medal Motion to Dismiss) (purchases were made “FOB Gold Medal Wine Club’s place of business 

in California, so that title to the goods which are the subject of this action passed to plaintiffs’ agents 

at the time of purchase and in California”); ROA.93 (Wine Express Motion to Dismiss) (purchases 

                                                 
 34 WhatRU Holding v. Bouncing Angels, 13-2745, 2014 WL 641517, at *3 (D. Minn. Feb. 19, 2014)  
 35 Some courts also have considered a “stream of commerce” theory within the totality of circumstances 

analysis—an analysis quite easily satisfied here. Compare Stomp, 61 F. Supp. 2d at 1078 (“By maintaining a 
commercial website through which it markets and sells its goods, NeatO has reached out beyond its home state 
of Connecticut…By advertising and offering its products for sale via the Internet, NeatO has placed its products 
into the stream of commerce intending that they would be purchased by consumers with access to the Web, 
including California citizens); and id. at n.8 (“By selling its products directly to Internet users in California and 
elsewhere, rather than selling to national distributors that may or may not ship those products into California, 
NeatO satisfies the requirement of placing a ‘product into the stream of commerce’ and something ‘more.’ See 
Asahi Metal …Judge Easterbrook of the Seventh Circuit has explained that many Internet sales are made by a 
transfer of only a ‘stream of electrons.’ ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1451 (7th Cir. 1996). Perhaps 
it could therefore be said that personal jurisdiction is permissible when an entity places its product into the 
‘stream of electrons.’”) with Ingeniador, LLC v. Jeffers, 2014 WL 2918586, at *3 n.8 (D.P.R. June 26, 2014). 
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were made “FOB Wine Express Inc.’s place of business in New York”); ROA.120 (Bottle Deal 

Motion to Dismiss) (purchases were made “FOB Bottle Deal Inc.’s  place of business in New York”).  

To the Appellees, the jurisdictional inquiry both begins and ends with an FOB term in a sales 

contract. Because title to the alcohol passed at the time of purchase (in either New York or California), 

there is not purposeful availment in Mississippi. Or so the argument goes—and so the chancery court 

accepted.   

Indeed, the chancery court found that jurisdiction was lacking because: 

. . . . [I]n this particular case [ ] title to all these goods passed outside the state of 
Mississippi; . . . the Uniform Commercial Code title to these goods, which were alcoholic 
beverages, there’s no question they passed outside the state of Mississippi. . . the buyer 
is solely responsible for the shipment of wine under these contracts. If the bottles are 
broken in transit, who bears the responsibility? It’s certainly not the seller; it’s the buyer. 

 
ROA.600-602; RE.24-26 (Bench Opinion).36  So, under the lower court’s rationale, an FOB term 

specifying when title passes defeats jurisdiction in all its forms—that is, regardless of the volume of 

sales, quantity of shipments, interactivity of the website, or the knowing violation of state law.  

But this reasoning gets it all wrong.  In fact, it cannot even withstand scrutiny under the 

landmark decision in International Shoe decided over 70 years ago.  In that case, Petitioner 

International Shoe was a Delaware corporation, having its principal place of business in Missouri, 

and was engaged in the manufacture and sale of shoes and other footwear. International Shoe, 326 

U.S. at 313.  International Shoe had “no office in Washington and ma[de] no contracts either for sale 

or purchase of merchandise there. It maintain[ed] no stock of merchandise in that state and 

[made] there no deliveries of goods in intrastate commerce.” Id.  It did have salesmen there who 

                                                 
 36 The lower court’s opinion in this regard, while legally wrong, is also factually inapt. For instance, 

Gold Medal’s terms and conditions provide, “If a shipment is damaged in transit we will replace the product at 
no additional charge.” ROA.82; ROA.125 (Bottle Deals) (“We guarantee our product quality and service. . . .”). 
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would transmit orders37 to International Shoe’s “office in St. Louis for acceptance or rejection, and 

when accepted the merchandise for filling the orders is shipped f.o.b. from points outside Washington 

to the purchasers within the state. All the merchandise shipped into Washington is invoiced at the 

place of shipment from which collections are made.” Id. at 314; Int’l Shoe Co. v. State, 22 Wash. 2d 

146, 176, 154 P.2d 801, 815 (Wash. 1945). 

Because the orders were shipped FOB, shipping point, from outside the forum state, 

International Shoe’s argument was similar to the Appellees. Compare Br. of International Shoe, 1945 

WL 27431 (U.S. 1945) (“They call for shipment f. o. b. points of shipment. . . Consequently, when 

the goods are shipped as required, the sale is completed and the goods become the property of the 

purchaser.”) with ROA.473 (Reply Brief) (“the sales transaction is completed and title passes to buyer 

when the seller leaves the product package with the common carrier. . . .”).   

That argument was rightfully rejected by the Washington Supreme Court. And then again by 

the U.S. Supreme Court. And it should have again been rejected here by the chancery court.  

Indeed, while consumers in Mississippi do enter contracts for the sale of alcohol—and while 

the sale of goods is governed by the UCC—that is not the basis for the State’s lawsuit.  In other words, 

the State’s action here is not predicated on a breach of contract—nor is the court being asked to 

interpret any contractual provision per the UCC. Instead, the State’s suit concerns the Appellees’ 

violations of Mississippi law by entering into contracts to sell and ship alcohol in the first instance.  

By selling alcohol into Mississippi, the Appellees purposefully availed themselves to the 

opportunities presented in Mississippi and undertook the obligations to abide by this State’s laws.  

                                                 
 37 International Shoe is cited in this portion of the brief for its rejection of the FOB argument urged by 

the defendant-petitioner in that case. But, for clarity purposes, the State also notes that, in International Shoe, 
there were salesman that would transmit orders to International Shoe’s office(s). However, International Shoe 
was of course decided prior to the Internet and prior to E-commerce. Today, Internet transactions fulfill the same 
basic role as the salesmen in the International Shoe decision.  
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Thus, contrary to the chancery court’s holding, this is not at all a “UCC case.” ROA.599-600; RE.23-

24. And, in any event, personal jurisdiction does not turn on the UCC. International Shoe, 326 U.S. 

at 319. Thus, a singular focus on where the private sales contracts were consummated is too myopic 

and inconsistent with the State’s action. 

Following International Shoe and its progeny, other courts also have rejected the argument 

urged by the Appellees. The Fifth Circuit’s decision in Luv N’ care, Ltd. v. Insta-Mix, Inc., 438 F.3d 

465, 470–72 (5th Cir. 2006) is instructive. There, Insta–Mix manufactured bottles and sold them to 

Wal–Mart, which resold them at its retail locations. Id. at 468. Insta–Mix did not ship its product 

directly to Wal–Mart stores, however. Instead, trucks or third-party carriers assigned by Wal–Mart 

transported the bottles from Insta–Mix’s dock in Colorado Springs to one of Wal–Mart’s distribution 

centers. Id. Further, Wal–Mart assumed ownership of the bottles as soon as they were loaded in 

Colorado Springs. Id.  So, the transaction looked like this: 

INSTA-MIX – COLORADO  Æ THIRD-PARTY CARRIER Æ WAL-MART – LOUISIANA  

Although Insta–Mix had no employees or agent for service of process in Louisiana and 

conducted no direct sales or marketing there, the Fifth Circuit reasoned:  

Insta–Mix argues that it has structured its primary conduct to avoid jurisdiction 
Jurisdiction, however . . . may attach both to manufacturers who supply their own 
delivery systems and to those that make use of the distribution systems of third parties.  
. . . 
[W]e conclude that a F.O.B. term does not prevent…personal jurisdiction…where other 
factors, such as the quantity and regularity of shipments, suggest that jurisdiction is 
proper. This reasoning is supported by authority that…the primary purpose of a F.O.B. 
term is to allocate the risk of damage to goods between buyer and seller.  
 

Id. at 471. That portion of Luv N’ Care rejecting the reliance on an FOB term has been cited by 

jurisdictions across the nation. And none of those courts have accepted the Appellees’ position.38 

                                                 
 38 E.g., Rudolph v. Topsider Bldg. Sys., Inc., No. CIV 07-00225 SOM-BMK, 2007 WL 2156089, at *4 

(D. Haw. July 24, 2007); Cummins-Allison Corp. v. SBM Co., 2013 WL 12198835, at *7 (D. Haw. Jan. 28, 
2013); Reed v. Biomet Orthopedics, Inc., No. CIV. 06-0544, 2008 WL 1735162, at *9 (W.D. La. Mar. 6, 2008); 
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Still more, the Seventh Circuit in Hemi also rejected the argument that an FOB term prevents a 

court from exercising jurisdiction. The argument there was as follows: 

Illinois’ Uniform Commercial Code confirm that all sales by Hemi occurred on the Jemez 
Pueblo in New Mexico: they were initiated by the customer and not the defendant; once 
title transferred, the customer arranged for shipment of his product; and shipment was 
conducted by a third party … acting as the agent of the customer. 

 
See Br. of Appellant Hemi Group, LLC, No. 09-1407, 2009 WL 1209443 (7th Cir. Mar. 30, 2009). 

Both the district court and the Seventh Circuit rejected that argument. See Hemi Group, 622 F.3d at 

559 (“Even if the sales technically occurred in New Mexico under commercial law…Hemi allegedly 

violated Illinois law…the legal location of the sales contract is not dispositive of [ ] jurisdiction[.]”).  

Nevertheless, in support of their FOB argument in the lower court, the Appellees relied on the 

Fifth Circuit’s decision prior to Luv N’ Care in Charia v. Cigarette Racing Team, Inc., 583 F.2d 184 

(5th Cir. 1978). See ROA.350. But Charia doesn’t carry the Appellees where they need to go.   

First, the case is factually and legally dissimilar. As the Charia decision was decided in 1978, 

it was decided prior to E-commerce. So the defendant in that case, Cigarette Racing Team, did not 

operate any website—let alone an interactive, commercial one over which the defendant conducted 

business with residents of the forum. Instead, the defendant was a brick-and-mortar Florida 

                                                 
H. Heller & Co. v. Louisiana-Pac. Corp., 209 S.W.3d 844, 853 (Tex. App. 2006); Aurora Corp. of Am. v. 
Michlin Prosperity Co., No. CV1303516RSWLJCX, 2015 WL 5768340, at *6 (C.D. Cal. Sept. 29, 2015); 
Jacobs Trading, LLC v. Ningbo Hicon Int’l Indus. Co., 872 F. Supp. 2d 838, 844 (D. Minn. 2012); Excel Plas, 
Inc. v. Sigmax Co., No. 07-CV-578 IEGJMA, 2007 WL 2853932, at *8 n.11 (S.D. Cal. Sept. 27, 2007); Capsugel 
Belgium NV v. Bright Pharma Caps, Inc., No. 3:15-CV-321-PK, 2015 WL 7185463, at *5 n.6 (D. Or. Nov. 13, 
2015); Book v. Doublestar Dongfeng Tyre Co., 860 N.W.2d 576, 597 (Iowa 2015); Outdoor Venture Corp. v. 
Ronald Mark Assocs., Inc., No. CIV.A. 13-11-DLB, 2013 WL 2147854, at *8 (E.D. Ky. May 15, 2013) (“It is 
also disingenuous for RMA to suggest that it did not purposefully avail itself of the privilege of operating in 
Kentucky simply because it delivered the fabric F.O.B. Hillside, New Jersey, and had no control over where 
the fabric went thereafter. . . .”) (emphasis supplied); ATEN Int’l Co. v. Emine Tech. Co., 261 F.R.D. 112, 119–
20 (E.D. Tex. 2009) (“The contractual shipping arrangement that Emine has with its customers is irrelevant 
. . . .”) (emphasis supplied); Strong Pharm. Labs., LLC v. Trademark Cosmetics, Inc., No. CIV A. RDB 05-
3427, 2006 WL 2033138, at *7 (D. Md. July 17, 2006) (“Defendant’s emphasis on the fact that the goods it 
manufactured for Plaintiff were shipped Free On Board (“FOB”) is misplaced. . .”) (emphasis supplied). 
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boatbuilding corporation. The plaintiff wrote to the Florida defendant, visited the Florida boatbuilding 

plant in Florida and had face-to face discussions, and ordered a boat.  

No written contract was ever signed by the parties. Id. at 186. The boat was then shipped 

“F.O.B. Miami, Florida” to Louisiana. After delivery, the plaintiff experienced problems with the 

boat and sued. And eventually the case was dismissed on personal jurisdiction grounds.  In contrast 

to the Appellees’ activities, though, the Fifth Circuit in Charia reasoned: “Cigarette sold four boats 

in Louisiana in a 5-year period, sales which we consider, in the circumstances of this case, to be 

isolated and sporadic.” Id. at 189 (emphasis supplied).  

Therefore, in Charia, there was no website interactivity, no violation of state law, and, overall, 

very few sales and contacts with the state. Moreover, as to the FOB argument, it was the plaintiff in 

Charia relying on an FOB term to support jurisdiction. Id. at 188. The plaintiff contended that 

jurisdiction was proper because the defendant “indirectly ship[ed] its product into Louisiana[.]” Id.  

Thus, Charia presents the inverse of this case.  There, the plaintiff invoked an FOB term to 

try to establish jurisdiction when there was otherwise a lack of contacts with the forum. Here, the 

Appellees seek to use an FOB term to avoid jurisdiction when there is otherwise more than sufficient 

contacts with the forum.  Neither attempt works—as an FOB term simply doesn’t control the 

jurisdictional inquiry.  Accordingly, using a third-party carrier to send the shipments of alcohol to 

Mississippi does not absolve the Appellees of their contacts with this State.  

Second, the Fifth Circuit has noted that “Charia was decided before several important 

Supreme Court cases, including World–Wide Volkswagen [ ] and Burger King[.]” Nuovo Pignone, 

SpA v. STORMAN ASIA M/V, 310 F.3d 374, 380 n.4 (5th Cir. 2002) (abrogated on other grounds). 

And this is important because of the timing and development in Supreme Court jurisprudence further 

drawing distinctions between general and specific jurisdiction.  
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In fact, given that Charia was decided in 1978, “specific jurisdiction” was not discussed at all 

by the Fifth Circuit. E.g., Thompson v. Chrysler Motors Corp., 755 F.2d 1162, 1170-1172 (5th Cir. 

1985) (distinguishing Charia in a specific jurisdiction case and “more clearly draw[ing] the 

distinction between cases involving the exercise of ‘specific jurisdiction’ as opposed to ‘general 

jurisdiction’”) (citing Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 n.8 

(1984) (citing von Mehren & Trautman, Jurisdiction to Adjudicate: A Suggested Analysis, 79 HARV. 

L. REV. 1121, 1144–64 (1966)).39 Thus, Charia does not support the Appellees’ proposition of law, 

and the case otherwise is factually dissimilar and legally distinguishable.  

The other primary case relied on by the Appellees was Butler v. Beer Across America, 83 F. 

Supp. 2d 1261 (N.D. Ala. 2000). See ROA.345. In that case, the parents of a minor brought an action 

against an Illinois defendant seeking damages for the single sale of beer to their minor son via the 

Internet.40 Id. The Butler court applied Zippo and determined that the Internet website at issue was 

akin to “an electronic version of a postal reply card.” Id. at 1268.   

As the district court in Hemi noted in distinguishing the case, the Butler court held that “the 

Internet sale of beer on one occasion to one customer was insufficient[.]” Hemi, 2008 WL 4545349, 

at *4 (emphasis supplied). Unlike Butler, this case is an action brought by the State to enforce the 

                                                 
 39 The distinction between “general” and “specific” jurisdiction is generally attributed to Professors von 

Mehren and Trautman, writing in 1966. See Helicopteros Nacionales, 466 U.S. at 414 n.8. Professors von 
Mehren and Trautman’s writing was first cited by the Supreme Court in Shaffer v. Heitner, 433 U.S. 186, 205 
(1977). But, in Shaffer, the Court did not reference the distinction between general and specific jurisdiction. It 
was not until 1984, in Helicopteros Nacionales, that the Supreme Court cited to the Professors for their analysis 
on the differences between general and specific jurisdiction. 466 U.S. at 414 n.8; see also Daimler AG v. 
Bauman, 571 U.S. 117, 127 (2014) (laying out the differences between general and specific jurisdiction). 

 40 Presumably in an attempt to make the Butler case appear more controlling than it is, the Appellees 
in the lower court remarked that “Justice Sotomayor, while a Circuit Judge on the Second Circuit Court of 
Appeals, cited the Butler case favorably….” ROA.462; ROA.560-561. While the Second Circuit did cite Butler 
in a footnote in Specht v. Netscape Communications Corp., 306 F.3d 17, 29 n.13. (2d Cir. 2002), it did not cite 
Butler for its reasoning or holding on personal jurisdiction. This is so because the Specht decision wasn’t about 
personal jurisdiction at all. Instead, in Specht, the Second Circuit declined to enforce an arbitration clause to 
which a user purportedly agreed when he clicked on a button to download software.  
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repeated violations of state law—not just a one-time sale of beer.  In fact, unlike both Charia and 

Butler, the quantity and regularity of shipments by all Appellees, and the purposeful shipment of 

alcohol to known destination addresses in Mississippi, makes personal jurisdiction proper.  

This case, indeed, checks all of the personal jurisdiction boxes, as the following chart recaps: 

PERSONAL JURISDICTION 
IMPLICATION 

THE APPELLEES ACTIVITIES AND  
CONTACTS WITH THE STATE 

INTERACTIVE AND COMMERCIAL 
WEBSITES 

 Conducted business via the Internet 
 Entered contracts with Mississippi residents 
 Created accounts for Mississippi customers  

HIGH VOLUME OF CONTACTS & 
LARGE QUANTITY OF SHIPMENTS 

INTO THE STATE 
 

 GOLD MEDAL: 2,556 TRANSACTIONS 
 WINE EXPRESS: 189 TRANSACTIONS  
 BOTTLE DEALS: 51 TRANSACTIONS 

COMMUNICATION AND 
TRANSMISSION OF ELECTRONIC 

FILES INTO THE STATE 

 Emails to Mississippi consumers  
 Creation of accounts for Mississippi customers  

PURPOSEFUL AND KNOWN CONTACT 
WITH THE STATE 

 Consumers calculated shipping charges  
 Entered zip codes in Mississippi 

DIRECTED AND ARRANGED THE 
SHIPMENT OF ALCOHOL INTO THE 

STATE 

 Acted on the buyer’s behalf to ship the alcohol 
 Engaged a common carrier to ship the alcohol  
 Arranged for the transportation of the alcohol into the State 

DERIVED A PECUNIARY BENEFIT 
FROM (UNLAWFULLY) CONDUCTING 

BUSINESS IN THE STATE 

 Gold Medal: $181,821.86 
 Wine Express: $39,580.54 
 Bottle Deals: $7,229 

HAD KNOWLEDGE OF THE 
VIOLATIONS OF THE STATE’S LAWS 

REGULATING ALCOHOL 

 Knew direct-to-consumer shipments of alcohol are prohibited 
 Shipped the alcohol into Mississippi anyway  

 
CONDUCTED BUSINESS IN AN AREA 

OF LAW HIGHLY REGULATED BY THE 
STATE AND THE FEDERAL 

GOVERNMENT 

 Violated state law in an area of law that is and always has been 
highly regulated  

 The States’ rights to regulate alcohol are enshrined in the Twenty-
First Amendment 

 Three additional federal laws protect and give authority to the 
States to regulate alcohol—the Wilson Act, the Webb-Kenyon 
Act, the Twenty-First Amendment Enforcement Act of 2000. 

 

In short, the due process requirement of minimum contacts is quite easily satisfied here. And 

this case presents a classic example of the State of Mississippi being able regulate alcohol—as 



44 
 

guaranteed by the Twenty-First Amendment—and enforce its alcohol laws in its courts against out-

of-state companies that repeatedly violate them. 

  B. Prong Two: The State’s claims arise out of and relate to forum-related activities. 
 

Prong two in the jurisdiction analysis requires that “a nexus exists between the litigation and 

the activities within the state.” D1 Sports Holdings, 130 So. 3d at 1094. Here, this prong of the inquiry 

was not in dispute in the lower court, and this case easily satisfies it even if it was. The State’s claims 

arise out of and are related to the Appellees’ contacts with Mississippi. Prong two is satisfied.  

C. Prong Three: Jurisdiction comports with fair play and substantial justice. 
 
Five Factor Test.  The Supreme Court has outlined factors to be considered in determining 

whether personal jurisdiction will comport with fair play and substantial justice: 

A court must consider the burden on the defendant, the interests of the forum State, and 
the plaintiff’s interest in obtaining relief. It must also weigh in its determination “the 
interstate judicial system’s interest in obtaining the most efficient resolution of 
controversies; and the shared interest of the several States in furthering fundamental 
substantive social policies.” 

 
Asahi Metal Indus. Co. v. Superior Court of California, Solano Cty., 480 U.S. 102, 113 (1987) 

(quoting World–Wide Volkswagen, 444 U.S. at 292); Phillips, 992 So. 2d at 1141–42. Here, these 

factors weigh strongly in favor of exercising personal jurisdiction.  

Factor One.  Regarding the first factor, the burden on the Appellees is not substantial. In 

today’s world, a sophisticated corporate defendant, especially one that transacted business and gained 

a profit from Mississippi consumers, is not seriously burdened by defending a lawsuit in Mississippi.  

Factor Two.  Balanced against factor one is Mississippi’s compelling interest in adjudicating 

this dispute. Indeed, the State brought the case to enforce its rights under the Twenty-First 

Amendment and enforce its laws concerning the importation of alcoholic beverages against Internet 

wine retailers that repeatedly violate them. Fedway Assocs., Inc. v. U.S. Treasury, Bureau of Alcohol, 
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Tobacco & Firearms, 976 F.2d 1416, 1423 (D.C. Cir. 1992) (Ginsburg, J.) (. . . “[T]he alcohol 

industry is unique. Both its historic association with corruption and the general belief that cheap and 

plentiful alcohol is not an unmitigated social good (as opposed, say, to cheap and plentiful home 

heating oil or shoes) suggest that the alcohol industry requires special oversight and regulation.”). 

Factor Three.  In the same vein, the State has a high interest in enforcing its local option laws 

in “dry” communities that have decided they do not want alcoholic beverages—as well as an interest 

in enforcing its laws geared at protecting minors. Similarly, the State has a compelling interest in 

protecting its ability to provide the services and environment which the Appellees took advantage of 

while actively avoiding the payment of taxes. ROA.446 (The Appellees “collectively have made more 

than $200,000.00, in a short period of time . . . all while avoiding using the lawful system in which 

taxes and levies are collected to support roads, police and fire departments, schools and the very 

market place in which the Defendants intentionally and purposefully operated.”).   

The U.S. Supreme Court’s recent decision in South Dakota v. Wayfair, Inc., 138 S. Ct. 2080 

(2018) certainly supports the State’s interest in this regard. The Wayfair decision was a Commerce 

Clause case. But Justice Kennedy’s final majority opinion, before his retirement, in Wayfair cited to 

Burger King and invoked personal jurisdiction and due process principles.  

Thus, despite the Commerce Clause and Due Process Clause imposing different tests for 

different reasons, the two Clauses are “closely related,” see id. at 2093, and generate “parallel” 

inquiries, MeadWestvaco Corp. v. Ill. Dep’t of Revenue, 553 U.S. 16, 24 (2008). Indeed, the Clauses 

share a similar history, are part of the constitutional web governing horizontal federalism, and Chief 

Justice Stone nudged the jurisprudence for both away from mechanical tests.41  

                                                 
 41 International Shoe, 326 U.S. at 319 (Stone, C.J.) (personal jurisdiction not susceptible to mechanical 

tests); Compare Di Santo v. Pennsylvania, 273 U.S. 34, 44 (1927) (Stone, J., dissenting) (rejecting a 
“mechanical” Commerce Clause jurisprudence of “labels” in favor of considering “all the facts and 
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In Wayfair, the Court held that States may compel merchants to collect and remit taxes on 

sales to local buyers even if the seller has no physical presence in the taxing state. States may therefore 

require online retailers to collect the same taxes as the brick-and-mortar stores with which 

they compete. In so doing, the Court recognized the “Internet’s prevalence and power have changed 

the dynamics of the national economy.” 138 S. Ct. at 2097; id. at 2095 (“This Court should not 

maintain a rule that ignores these substantial virtual connections to the State.”).  

Before Wayfair, the Court had interpreted the Commerce Clause to foreclose imposing 

burdens on sellers who lacked a “physical presence” in the taxing state. Wayfair removed this 

impediment to effective tax enforcement. The Court in Wayfair sought to avoid the “extraordinary 

imposition” on States that would enable market participants to “escape” reasonable regulations. And, 

similar to the concerns of due process, the Court stressed the importance of “[f]airness,” observing 

that corporations that “avail themselves of the States’ benefits” should bear correlative burdens. Id. at 

2096. The same is true here as it relates to the reasonableness inquiry for personal jurisdiction.  

Factor Four.  The fourth factor – the interstate judicial system’s interest in obtaining the most 

efficient result – is furthered by the exercise of personal jurisdiction here because the State of 

Mississippi is the most efficient forum in which to adjudicate the State of Mississippi’s claims that 

the State of Mississippi’s laws have been infringed.  

Factor Five. Finally, the States’ shared interest in furthering substantive social policies is 

advanced by Mississippi’s efforts to enforce alcohol control laws. E.g., Hemi Group, 622 F.3d at 760 

(“Illinois courts have a strong interest in providing a forum to resolve a dispute involving the state 

itself[.]”). Miller, 155 So. 3d at 193–94 (“Mississippi has ‘an especial interest’ in this case. The 

                                                 
circumstances”), with Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429, 441 (1978) (citing J. Stone’s dissent 
in Di Santo and holding that Commerce Clause analysis “involves a sensitive consideration” of several factors). 
 



47 
 

Legislature . . . expressed the public policy of the state to provide a forum for nonresidents to pursue 

compensation for torts committed in whole or in part in this state.”); Dirtcheap., 260 F. Supp. 2d at 

1053 (“Washington State has a high level of interest in adjudicating this dispute.”).   

Accordingly, all five of the reasonableness factors weigh heavily in favor of exercising 

personal jurisdiction.  

The State’s Interest and the Twenty-First Amendment. Additionally, the State’s interest 

in adjudicating this dispute in the State’s courts is more heightened in this case than in most. The State 

itself is the plaintiff, and the Twenty-First Amendment, along with Webb-Kenyon Act, empowers 

States to regulate alcohol—including by enacting the very regulations that the Appellees here flouted.  

Yet even though the Twenty-First Amendment enshrines States’ rights to regulate alcohol, 

the Appellees contended in the lower court that the Twenty-First Amendment “mandate[s] dismissal” 

of this action. ROA.354. In support of that (otherwise incorrect) argument, the Appellees maintained 

that the issue presented in this case is “the same” as that in the Hostetter v. Idlewild Bon Voyage 

Liquor Corp., 377 U.S. 324, 332 (1964).  Not so.   

In Hostetter, the Supreme Court held that a state cannot regulate or control the passage of 

duty-free liquor for export sold to departing international airline travelers through the state’s territory 

because such a situation does not involve the “unlawful diversion or use of alcoholic beverages” 

within the state. Id. at 333 (emphasis supplied).  That is, because the liquor in Hostetter was not 

delivered to customers until their flights arrived at their ultimate destinations outside New York, the 

Court determined that the State had sought unconstitutionally to regulate liquor distribution outside its 

borders[.]” Id. at 333 (emphasis supplied). In so doing, the state had sought to prevent transactions 

authorized by Congress under its power to regulate commerce with foreign nations. Id. at 333–34.   



48 
 

In contrast to Hostetter, the Appellees here directly diverted alcoholic beverages into the 

internal commerce of the State of Mississippi for use by the State’s consumers.  And the Supreme 

Court has interpreted the Twenty-First Amendment “to allow states to maintain an effective and 

uniform system for controlling liquor by regulating its transportation, importation, and 

use.” Granholm, 544 U.S. at 484.  

Thus, because liquor distribution implicates the States’ core interests after the repeal of 

Prohibition, such regulations are generally “protected. . .when they treat liquor produced out of state 

the same as its domestic equivalent.” Id. at 489.  In Mississippi, direct-to-consumer shipments of 

alcoholic beverages are prohibited—and this is true whether a retailer directly ships alcohol from in 

state or from out of state. See MISS. CODE ANN. § 67-1-83.42  Mississippi law is thus precisely the 

type of regulation contemplated and protected by the Twenty-First Amendment. 

In fact, the Twenty-First Amendment has a corresponding enforcement act—the Twenty-First 

Amendment Enforcement Act of 2000—that provides a federal avenue, in addition to this state one, 

for violations of the State’s alcohol laws. See 27 USC. § 122a(b) (“If the attorney general has 

reasonable cause to believe that a person is engaged in, or has engaged in, any act that would constitute 

a violation of a State law regulating the importation or transportation of any intoxicating liquor, the 

attorney general may bring a civil action in accordance with this section….”).43  

                                                 
 42 Cooper v. Texas Alcoholic Beverage Comm’n, 820 F.3d 730, 743 (5th Cir. 2016) (“Because of the 

Twenty-first Amendment, states may impose a physical-residency requirement on retailers and wholesalers of 
alcoholic beverages. . . .”). 

 43 By way of background, in the late 1990s, the State of Florida commenced an action in United States 
District Court to permanently enjoin several out-of-state shippers from shipping alcohol beverages directly to 
consumers in the state in contravention of state law. Florida filed the case in federal court acting pursuant to the 
Webb-Kenyon Act. In Florida Dep’t of Bus. Regulation v. Zachy’s Wine & Liquor, Inc., 125 F.3d 1399 (11th 
Cir. 1997), the court held that the Webb–Kenyon Act did not create an implied federal cause of action.  

Subsequent to the Zachy’s decision, Congress enacted the Twenty-First Amendment Enforcement 
Act, see 27 U.S.C. s. 122a, which provides the federal district courts with jurisdiction over any action brought 
by a state attorney general against a person who is engaged in, or has engaged in, the illegal transportation of 
alcoholic beverages into the state. See also 27 U.S.C. § 124.  
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The federal forum provided by § 122a expressly supplements—not supplants—the right to 

bring an action in state court under state law. In other words, an action such as this one may be brought 

in either federal or state court—or both. See § 122a(f)(1), (2) (“Nothing in this section may be 

construed to prohibit an authorized State official from proceeding in State court on the basis of an 

alleged violation of any State law.”). And the proper venue for any such federal action is “in the 

district in which the recipient of the intoxicating liquor resides or is found.” Id. at § 122a(c)(2).44 

All in all, then, not only does the Twenty-First Amendment not bar this action, but the Twenty-

First Amendment Enforcement Act provides a separate federal forum for violations of Mississippi’s 

beverage control laws. And personal jurisdiction would be proper in a federal forum in Mississippi—

just as it is proper in this state forum in Mississippi. In reaching the contrary conclusion, the lower 

court got it wrong and should be reversed.  

CONCLUSION 
 

For nearly a century since Prohibition, States have gained experience on the front lines of 

alcohol regulation. And, with that experience, States have adopted and adapted regulatory regimes 

for the importation and distribution of alcohol—under the authority conferred on them by the Wilson 

Act, the Webb-Kenyon Act, and section 2 of the Twenty-First Amendment. 

In exercising that authority, Mississippi, like most States, has adopted a version of the three-

tier system that gained acceptance after ratification of the Twenty-First Amendment.  The out-of-state 

Internet wine retailers here, though, repeatedly and knowingly flouted that system and the State’s 

beverage control laws. Yet while the three-tier regime might be rooted in the lessons of history—it is 

                                                 
 44 See Granholm, 544 U.S. at 492 (“[T]he Twenty-first Amendment Enforcement Act gives state 

attorneys general the power to sue wineries in federal court to enjoin violations of state law.”); Coulombe v. 
Jolly, 447 F. Supp. 2d 1117 (C.D. Cal. 2006); Dickerson v. Bailey, 212 F. Supp. 2d 673, 675 n.6 (S.D. Tex. 
2002), aff’d, 336 F.3d 388 (5th Cir. 2003) (“The Twenty–First Amendment Enforcement Act . . .  amend[ed] 
the Webb Kenyon Act by providing a civil cause of action to state Attorneys General in federal court to seek 
injunctive relief barring interstate shipments of liquor if such shipments violate the law of the receiving state.”). 
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not simply a historical relic. And the State has the power to enforce its beverage control laws in its 

courts—including against the Internet wine retailers named as defendants here.  

Thus, in dismissing this case pursuant to Mississippi Rule 12(b)(2), the Chancery Court of 

Rankin County erred.  Personal jurisdiction over the Appellees in Mississippi is proper under the 

State’s long-arm statute, and reasonable under the Due Process Clause. This Court should reverse.  

DATED this the 25th day of March, 2019. 
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