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9
UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

10

One East Liberty Street, Suite 300
Reno, NV 89501

11
12

BONANZA BEVERAGE CO., a Nevada
corporation,
Plaintiff,

13

MOTION FOR PRELIMINARY
INJUNCTION

vs.

14
15

CASE NO.: 2:18-cv-01445-JAD-GWF

MILLERCOORS LLC, a Delaware limited
liability company,

16

Defendant.

17
18

Plaintiff Bonanza Beverage Co. (“Bonanza”), through counsel of Lewis Roca Rothgerber

19

Christie LLP, moves this Court pursuant to Federal Rule of Civil Procedure 65 for a preliminary

20

injunction against Defendant MillerCoors LLC (“MillerCoors”), enjoining it from:

21

1.

refusing to consider (based on a contractual provision that is unenforceable under

22

NRS 597.157(5)) Bonanza’s request for approval of the sale of its franchise rights to Southern

23

Glazer’s Wine and Spirits, LLC (“SGWS”), and simultaneously compelling MillerCoors to

24

immediately respond to that request; and

25

///

26

///

27

///

28

///
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2.

1

enforcing Section 8.7 or any other provision of the Agreement that purports to

2

allow MillerCoors to engage in Bonanza’s wholesale business and attempt to compel the sale of

3

Bonanza’s franchise rights to Breakthru Beverage Nevada Beer, LLC (“Breakthru”), or any other

4

wholesaler not of Bonanza’s choosing, in violation of NRS 597.210(1).

5

This Motion is made in accordance with LR 7-2, and based upon the following

6

Memorandum of Points and Authorities, the attached Exhibits, and the pleadings and papers on

7

file herein.
DATED this 7th day of August, 2018.

8
9

LEWIS ROCA ROTHGERBER CHRISTIE LLP

10
BY: /s/ E. Leif Reid
E. LEIF REID
DARREN J. LEMIEUX
KRISTEN L. MARTINI
One East Liberty Street, Suite 300
Reno, Nevada 89501

One East Liberty Street, Suite 300
Reno, NV 89501

11
12
13
14

Attorneys for Plaintiff

15
16

MEMORANDUM OF POINTS AND AUTHORITIES
I.

INTRODUCTION

17

This case is about a supplier of alcoholic beverages interfering with a Nevada

18

wholesaler’s franchise rights and disrupting those property rights based on contractual provisions

19

that are expressly void under Nevada’s statutes governing the importation and distribution of

20

alcoholic beverages.

21

consent to Bonanza’s request to transfer its franchise rights, while simultaneously attempting to

22

dictate the sale of Bonanza’s franchise rights to another wholesaler not of Bonanza’s choosing.

23

This conduct is expressly prohibited under Nevada law and, absent an injunction, Bonanza will

24

continue to suffer irreparable harm.

In particular, MillerCoors has unreasonably delayed and/or withheld

25

In Nevada, franchises between suppliers and wholesalers of alcoholic beverages are

26

governed by Chapter 597 of the Nevada Revised Statutes. Chapter 597 makes clear that a

27

supplier shall not unreasonably withhold consent or delay approval of any sale of a wholesaler’s

28
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1

business, including its franchise rights, when the person to be substituted under the terms of the

2

franchise meets reasonable standards imposed upon the wholesaler. NRS 597.157(1).

3

Bonanza, a licensed Nevada wholesaler and importer of alcoholic beverages, has a

4

franchise agreement with MillerCoors, a national beer supplier, to be MillerCoors’ exclusive

5

wholesaler for Miller products within certain designated territories in Nevada in accordance with

6

NRS Chapters 369 and 597. On May 3, 2018, Bonanza notified MillerCoors of its intent to sell

7

its business and MillerCoors franchise rights to SGWS—a friendly competitor of Bonanza, with

8

distinct brands, for over the last 40 years—and sought MillerCoors’ consent to the transfer under

9

NRS 597.157(1).

10

MillerCoors has withheld and otherwise unreasonably delayed approval of Bonanza’s

11

proposed sale to SGWS in violation of Nevada law. Specifically, MillerCoors has refused to

12

respond to Bonanza’s proposed transaction with SGWS based on a provision in its distributor

13

agreement with Bonanza that purportedly gives MillerCoors the exclusive right to negotiate with

14

Bonanza for the purchase of its MillerCoors’ franchise rights. MillerCoors claims it has assigned

15

the purported exclusive negotiation right to its current Nevada Coors product wholesaler,

16

Breakthru.

17

MillerCoors is unreasonably delaying and disrupting Bonanza’s transaction with SGWS.

18

According to MillerCoors, it does not have to comply with Nevada law in responding to the

19

transfer request under NRS 597.157(1) because of its purported contractual rights. This is not

20

the law in the Nevada. Nevada law makes clear that the MillerCoors distribution agreement

21

cannot circumvent Bonanza’s statutory rights through a conflicting contractual provision. See

22

NRS 597.157(5) (“The provisions of this section may not be modified by agreement. Any

23

provision in an agreement is void if the provision includes such a modification.”).

24

Similarly, Nevada law makes clear that MillerCoors, a supplier, cannot engage in the

25

business of a wholesaler; thus, MillerCoors cannot dictate who Bonanza must negotiate with for

26

the sale of its franchise rights (which are well-established property rights under Nevada law).

27

See NRS 597.210. MillerCoors knows this; the Nevada Attorney General previously informed

28
105670200_1

-3-

Case 2:18-cv-01445-JAD-GWF Document 6 Filed 08/07/18 Page 4 of 27

1

MillerCoors that the very contractual provisions at issue are unenforceable because they conflict

2

with Nevada law—specifically NRS 597.157(1) and NRS 597.210(1).

3

Due to MillerCoors’ per se violations of these statutory provisions, the irreparable harm

4

suffered by Bonanza is presumed and an injunction should issue. Independently, injunctive

5

relief is appropriate to prevent MillerCoors from refusing to consider Bonanza’s statutory request

6

to sell its franchise rights to SGWS, and compelling MillerCoors to immediately respond to

7

Bonanza’s proposed transaction in accordance with NRS 597.157. Injunctive relief further

8

preventing MillerCoors from exercising control over Bonanza’s wholesaling business operations

9

and attempting to force Bonanza to sell its franchise rights to Breakthru or any other wholesaler

One East Liberty Street, Suite 300
Reno, NV 89501

10

is also warranted.

11

If MillerCoors is not enjoined from continuing its illegal course of conduct, Bonanza will

12

suffer irreparable harm flowing from the loss of its ability to lawfully transfer its business and

13

protected property rights to SGWS pursuant to NRS Chapter 597. In short, absent an injunction,

14

Bonanza will be forced to remain in business while foregoing the opportunity to transfer its

15

business to SGWS.

16

indefinitely. The franchise rights at issue in this case are unique property rights, and Nevada’s

17

three-tier statutory scheme and policy interests protects those rights by, in part, entitling

18

distributors like Bonanza to obtain injunctive relief under these circumstances.

There is also no assurance that SGWS’s offer will remain in effect

19

Accordingly, Bonanza respectfully moves this Court for an order that (1) enjoins

20

MillerCoors from refusing to consider Bonanza’s request for approval of the sale of its franchise

21

rights to SGWS and compels it to immediately respond to that request in accordance with NRS

22

597.157, and (2) enjoins MillerCoors from relying on provisions of the parties’ agreement that

23

violate Nevada law, including the provisions MillerCoors is relying on to engage in Bonanza’s

24

wholesale business in violation of NRS 597.210.

25

II.

FACTUAL BACKGROUND

26

Bonanza is a family-owned, licensed wholesaler and importer of alcoholic beverages in

27

the State of Nevada pursuant to NRS Chapters 369 and 597. Ex. 1 ¶ 3. Bonanza has been in

28

business for over 60 years. Id. ¶ 4. Bonanza purchases and imports alcoholic beverage products
105670200_1
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1

from out-of-state domestic as well as international suppliers. Id. ¶ 5. Bonanza’s rights to do so

2

stem from the exclusive franchises it holds with suppliers, which, as recognized and authorized

3

under NRS Chapter 369 and 597, provide for the exclusive importation and further wholesale

4

distribution of alcoholic beverages within the State of Nevada.

5

Among the suppliers with which Bonanza holds exclusive franchises is MillerCoors. Id.

6

¶ 6. Bonanza has been a distributor for MillerCoors or its predecessors-in-interest in certain

7

Nevada territories for approximately 50 years. Id. Bonanza’s MillerCoors franchise rights make

8

up approximately 65 percent of Bonanza’s business. Id. ¶ 7.

9

MillerCoors is the second largest brewer of beer in the country, after Anheuser-Busch.

10

MillerCoors does business throughout the State of Nevada as a “supplier” of alcoholic beverages

11

under NRS Chapter 369 and 597. Id. ¶ 8. As a supplier, each year MillerCoors is required to

12

apply for and file a Certificate of Compliance under NRS 369.430 with the Nevada Department

13

of Taxation. See NRS 369.430; Ex. 2.1 In the application for a Certificate of Compliance, the

14

Nevada Department of Taxation requires an affirmation that all suppliers receiving a Certificate

15

of Compliance “[m]ust faithfully comply with all laws of the State of Nevada pertaining to the

16

sale and shipping of liquors into Nevada,” among other things. See, e.g., Ex. 32; accord NRS

17

369.430(4)(b). In submitting its yearly applications for Certificates of Compliance, MillerCoors

18

affirmed under penalty of perjury that it has read NRS 369 and understood that it was “expected

19

to comply with Nevada liquor laws.” See id.

20

A.

The MillerCoors Distributor Agreement

21

On or about October 2008, MillerCoors presented Bonanza with a Distributor Agreement

22

(the “Agreement”), effective March 2, 2009.

23

distributor agreements, the Agreement contains a section addressing “CHANGES IN CONTROL

24

AND OWNERSHIP OF DISTRIBUTOR.” See Ex. 4 at 9. However, unlike other distributor

25

agreements, Section 8 of the Agreement contains provisions that include extremely one-sided,

26

1

27
28

See Ex. 1 ¶ 9; Ex. 4.

Customary to other

See
https://tax.nv.gov/uploadedFiles/taxnvgov/Content/Forms/Certificate%20of%20
Compliance%2 0Letter%205-17-2016.pdf (last accessed Aug. 7, 2018).
2

See
https://tax.nv.gov/uploadedFiles/taxnvgov/Content/Forms/LT_01_Certificate_of_
Compliance_Application[1].pdf (last accessed Aug. 7, 2018).
105670200_1
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1

detailed, time-consuming “requirements” that Bonanza must first complete before even

2

discussing its desire to sell with a third-party purchaser, let alone before obtaining MillerCoors’

3

approval of the sale. Ex. 1 ¶ 10. These provisions further purport to grant MillerCoors the

4

ability to exclusively and irrevocably negotiate for the purchase of Bonanza’s franchise rights if

5

Bonanza desires to sell its franchise rights or receives an offer to purchase its distributorship.

6

See Ex. 4 at 10-13.

7

More specifically, Section 8.3 of the Agreement provides that any purchase/sale or

8

transfer of the interests in Bonanza (“Sale Transaction”) is subject to MillerCoors’ rights set

9

forth in Sections 8.5 through 8.9, in addition to MillerCoors’ prior approval and potential

10

conditions. Id. at 10. Sections 8.5 through 8.9 of the Agreement address Bonanza’s purported

11

obligations and MillerCoors’ rights in a proposed Sale Transaction. Id. at 11-15.

12

Section 8.5 of the Agreement requires that if Bonanza contemplates a Sale Transaction,

13

the Sale Transaction “shall be subject to all” of the procedures required by MillerCoors,

14

including those set forth in the remaining Section 8.5 (governing Bonanza’s notice of the

15

proposed Sale Transaction), and Sections 8.6 through 8.9. Id. at 11-12.

16

The requirements contained in Sections 8.6 to 8.8 include: (1) granting MillerCoors

17

unfettered access to Bonanza’s books and records, and other documents that MillerCoors might

18

request (Section 8.6); (2) compelling Bonanza to engage in exclusive negotiations with

19

MillerCoors to purchase Bonanza’s business, at MillerCoors’ election, for a period of 90 days,

20

with an additional 30 day election period (Section 8.7); and (3) providing MillerCoors with a

21

detailed letter of intent for any sale to a third party, and granting MillerCoors an additional 30-

22

day irrevocable option to purchase Bonanza under the letter’s terms (Section 8.8). Id. at 12-13.

23

Regarding Section 8.7, it purports to grant MillerCoors the right to exclusively negotiate

24

on its own behalf for the purchase of Bonanza’s business as contemplated in the proposed Sale

25

Transaction: “MillerCoors shall, at its election, have the right to negotiate exclusively with

26

[Bonanza] for the Sale Transaction that is contemplated.” Id. at 12.

27

Section 8.8.4 prohibits Bonanza from depriving MillerCoors of its exclusive negotiation

28

rights under Section 8.7 or its right of first refusal under Section 8.8. Id. And, if Bonanza does
105670200_1
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1

enter into an agreement with a third party that deprives MillerCoors of its right to exclusive

2

negotiation or right of first refusal under Section 8.8, Section 8.8.4 states that such is grounds for

3

automatic termination of Bonanza’s franchise rights. Id. In fact, Section 10.2.7 states that

4

Bonanza’s failure to “follow all of the procedures set forth in Section 8” before any disposition

5

of Bonanza’s business, change in control of Bonanza, or completion of any Sale Transaction,

6

constitutes an event allowing MillerCoors to “immediately terminate the Agreement upon

7

written notice” to Bonanza. Id. at 16, 17.

8

B.

The Nevada Attorney General’s Opinion on the Agreement

9

The Agreement that MillerCoors provided to Bonanza in October 2008 was circulated to

10

all of MillerCoors’ Nevada distributors. The Nevada Attorney General had received a copy of

11

the Agreement, and on December 30, 2008, the Nevada Attorney General issued an opinion as to

12

the legality of the Agreement (“Opinion”). See Ex. 5.

13

The Nevada Attorney General expressed concern that the Agreement would lead to

14

conduct that may conflict with various provisions of Nevada law, specifically NRS 597.120

15

through 597.260 (Nevada’s franchise laws governing the relationship between alcohol suppliers

16

and wholesalers), and NRS Chapter 598 (concerning deceptive trade practices). Id. at 1. Among

17

other conclusions set forth in the Opinion, the Nevada Attorney General concluded that the

18

provisions of Section 8 of the Agreement, which purport to allow MillerCoors to “exercise an

19

interest in the operation of a wholesaling business, such as implementation of business plans,

20

approval of management positions, and dictating the terms and conditions for a change in control

21

of ownership,” violate NRS 597.210 (providing, in pertinent part, “[A] person engaged in

22

business as a supplier or engaged in the business of manufacturing, blending or bottling alcoholic

23

beverages within or without this State shall not: (a) Engage in the business of importing,

24

wholesaling or retailing alcoholic beverages”).3

25

The Nevada Attorney General warned MillerCoors that under NRS 598.0923(3) “it is an

26

illegal deceptive trade practice to knowingly violate a state or federal statute or regulation

27

3

28

The Nevada Attorney General further concluded that certain provisions set forth in Section 10,
governing termination and purportedly allowing MillerCoors to terminate the contract with a
wholesaler for various reasons, could exceed the scope of NRS 597.155. Id. at 2.
105670200_1
-7-

One East Liberty Street, Suite 300
Reno, NV 89501

Case 2:18-cv-01445-JAD-GWF Document 6 Filed 08/07/18 Page 8 of 27

1

relating to the sale or lease of goods or services.” Id. The Nevada Attorney General encouraged

2

MillerCoors to review these compliance issues, and to ensure that MillerCoors is took active

3

steps to comply with Nevada law. Id. MillerCoors did not modify Section 8 of the Agreement to

4

comport with Nevada law.

5

C.

Bonanza’s Proposed Sale Transaction with SGWS

6

On May 3, 2018, Bonanza notified MillerCoors of its interest to sell its MillerCoors

7

franchise rights, and the rest of its business, to SGWS, requesting that MillerCoors consent to the

8

transfer or assignment of Bonanza’s franchise rights in accordance with NRS 597.157. See

9

Ex. 6.

Because MillerCoors “shall not unreasonably withhold or delay approval of any

10

assignment, sale or transfer of the stock of a wholesaler or of all or any portion of a wholesaler’s

11

assets . . . , including the wholesaler’s rights and obligations under the terms of a franchise,

12

whenever a person to be substituted under the terms of the franchise meets reasonable standards

13

imposed upon the wholesaler” under NRS 597.157(1), the only factor for MillerCoors to

14

consider in consenting or rejecting a proposed transfer or assignment of distribution rights is the

15

suitability of SGWS as a substitute wholesaler to perform the obligations of the franchise and to

16

properly distribute its products within the franchise territory.

17

However, on May 4, 2018, MillerCoors responded to Bonanza’s proposed sale notice,

18

stating, “MillerCoors reserves all its rights under your MillerCoors Distributor Agreement,

19

including our right of exclusive negotiation, right of first refusal and right of consent to any

20

proposed transaction, and we will come back to you with next steps as soon as we are ready.” Id.

21

Despite the mandates of Nevada law, upon receiving Bonanza’s proposed sale notice,

22

MillerCoors and Breakthru apparently began negotiating and entered into an agreement for

23

Breakthru to purchase Bonanza’s franchise rights. See Ex. 1 ¶ 14. Then, on May 30, 2018,

24

MillerCoors responded to Bonanza’s request for approval of its sale to SGWS by ignoring it.

25

See Ex. 7. Specifically, instead of consenting to Bonanza’s proposed transaction with SGWS or

26

explaining why SGWS did not meet the reasonable standards MillerCoors imposed on Bonanza,

27

MillerCoors stated that it was enforcing Section 8.7 of the Agreement, which allowed

28
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1

MillerCoors to “negotiate exclusively for itself and its future assignees with Bonanza and assign

2

its right to negotiate to Breakthru.” Id.

3
4

MillerCoors’ apparent refusal to approve Bonanza’s proposed sale to SGWS.

5

Bonanza informed MillerCoors that its refusal to approve Bonanza’s proposed sale violates

6

Nevada law, including for the very reasons previously identified in the Nevada Attorney

7

General’s Opinion. Id. Bonanza also informed MillerCoors that its decision to enter into the

8

deal with SGWS was based on considerations other than pure economics.

9

explained that its decision was based upon the trust and respect that had developed between

10

One East Liberty Street, Suite 300
Reno, NV 89501

On June 1, 2018, in response to MillerCoors’ May 30, 2018 letter, Bonanza rejected
See Ex. 8.

Id.

Bonanza

Bonanza and SGWS over 40 years of being friendly competitors and of a shared culture. Id.

11

In particular, as explained to MillerCoors, SGWS also proposed to interview each of

12

Bonanza’s employees to consider them for a position with SGWS. Ex. 1 ¶ 18. Moreover,

13

Bonanza’s key managers would have meaningful positions with SGWS, including the

14

opportunity to build out the combined teams with additional Bonanza personnel. Id. The SGWS

15

commitment also includes a two-year employment contract in a position of authority for Mr. Bill

16

Gialketsis, the Vice President and co-owner of Bonanza. Id. As an additional part of SGWS’s

17

proposed acquisition, not only would SGWS acquire all of Bonanza’s franchise rights, but it

18

would purchase: (1) all saleable inventory; (2) all of Bonanza’ intellectual property, including,

19

without limitation, domain names and websites, trade names, entity names, trademarks, patents

20

and applications, and registrations; (3) all technical and marketing information, including new

21

developments, inventions, know-how, processes, ideas, trade secrets, relation documentation,

22

and all related claims and rights used by Bonanza; (4) all orders in process and customer order

23

backlog pertaining to all brands; (5) all sales materials, customer records, logs, customer lists,

24

vendor lists, and other books and records pertaining to all brands; (6) all goodwill and other

25

assets used in Bonanza’s business in connection with sale and promotion of the brands; and (7)

26

certain tangible fixed assets. Id. Moreover, at the closing of the transaction, SGWS would enter

27

into a two-year lease agreement, with the option to extend the term for two additional six-month

28

terms, with Bonanza as Lessor, for the real property historically used in Bonanza’s business. Id.
105670200_1
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1

Bonanza also reminded MillerCoors that in 2013 Bonanza and Breakthru’s predecessor,

2

Wirtz, had previously discussed a joint venture, which failed after nine months of difficult and

3

costly negotiations for several reasons, including concerns relative to valuation, business

4

philosophies, and culture. Id. ¶ 20.

5

Despite this, Bonanza stated that it would meet in good faith with Breakthru in

6

furtherance of honoring its decades-long relationship with MillerCoors (and without waiving any

7

of its rights). Ex. 8. On June 11, 2018, Bonanza met with Breakthru representatives to discuss

8

Breakthru’s desire to purchase Bonanza’s MillerCoors franchise rights and nothing else. Ex. 1 ¶

9

21. At that meeting, Breakthru confirmed to Bonanza that Breakthru was in the middle of a

10

merger with Republic National Distributing Company, LLC (“RNDC”), and that two of the key

11

Breakthru representatives present at the meeting were unsure as to what their future role or

12

connection to the beer distribution business would be following the merger. Id. The other

13

representative present indicated that he would be playing a strategic role in the overall beverage

14

operation of RNDC, but would not be directly involved in beer distribution operation and would

15

not be reporting directly to the CEO. Id. They did not and could not provide Bonanza the

16

assurances for the continuity of Bonanza’s business and employees that SGWS provided. Id.

17

On June 14, 2018, Bonanza informed MillerCoors about its June 11 meeting with

18

Breakthru, and communicated that the meeting was unfavorable. Id. ¶ 22. Bonanza informed

19

MillerCoors that the meeting was unfavorable in terms of Breakthru’s inability to offer comfort

20

relative to the future of Bonanza’s employees, its warehouse, and a meaningful role for

21

Bonanza’s key managers. Id. A lack of trust between Bonanza and Breakthru had developed

22

from the prior failed negotiation, and the uncertainty surrounding Breakthru’s merger with

23

RNDC further supported the conclusion not to engage in a transaction with Breakthru. Id. In

24

response, MillerCoors inquired about whether Bonanza would complete a deal with Breakthru if

25

it was able to match SGWS’s financial proposal or employment issues that SGWS was

26

addressing. Id. Bonanza said it would not, in large part, due to its lack of trust of Breakthru and

27

the uncertainty surrounding the RNDC deal. Id. Bonanza does not know RNDC. Id.

28

///
105670200_1
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1

During the June 14 discussion, Bonanza reiterated that it had met with Breakthru in good

2

faith despite no obligation to do so under Nevada law, that it had notified MillerCoors of its

3

chosen successor SGWS, and that MillerCoors was required to consider and not unreasonably

4

delay or withhold approval of Bonanza’s sale to SGWS. Id. ¶ 23. MillerCoors stated that it was

5

not prepared to respond but would do so within a week. Id.

6

Despite repeated requests that MillerCoors consider Bonanza’s proposed sale to SGWS,

7

and despite informing MillerCoors that it would not enter into a transaction with Breakthru, on

8

June 23, 2018, Bonanza received an unsolicited, revised offer from Breakthru, whereby

9

Breakthru offered to purchase Bonanza’s entire distributorship on terms that were economically

10

comparable to those offered by SGWS. Id. ¶ 24.
By June 26, 2018, MillerCoors had still not responded to Bonanza’s proposed sale with

One East Liberty Street, Suite 300
Reno, NV 89501

11
12

SGWS.

13

discussions with Breakthru and that the only transaction it had sought approval for under NRS

14

597.157 was the SGWS transaction. See Ex. 9. Bonanza again explained to MillerCoors that

15

Bonanza had lost trust in Breakthru as a result of the prior negotiations that occurred in 2013,

16

and that such broken trust has never been reestablished. Id. Further, given Breakthru’s existing

17

operations in Bonanza’s territories, it is apparent that a Bonanza/Breakthru transaction would

18

involve significant consolidation (loss of jobs), whereas SGWS intends to expand and has

19

proposed to interview all of Bonanza’s employees and hire as many as possible. Ex. 1 ¶¶ 24, 26.

20

Bill Gialketsis and Bonanza could not in good conscience put Bonanza’s employees in the

21

middle of a nation-wide consolidation process (between Breakthru and RNDC) where hundreds

22

of people would likely be losing their jobs and where Bonanza could not protect them, having no

23

relationship or real authority with the successor entity. Id. ¶ 26. As a result, Bonanza—once

24

again—requested that MillerCoors consider and support its decision to sell its business to

25

SGWS.

26

demonstrate SGWS’s qualifications, plans for going to market, and commitment to investing in

27

the business. Id.

28

///
105670200_1
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1

On June 28, 2018, MillerCoors responded, expressly refusing to consider Bonanza’s

2

proposed sale to SGWS on the ground that it was not required to because it was enforcing

3

Section 8 of the Agreement, and had assigned its exclusive negotiation rights to Breakthru. See

4

id. In acknowledging that “the vast majority of the value in any proposed transaction for

5

[Bonanza’s] business is tied to MillerCoors’ brands,” MillerCoors stated the following:

6

Our exclusive negotiation rights assignment to Breakthru is still
very much valid and we encourage you to respond to their most
recent offer.

7
8

We do also want to make sure we address your counsel’s
letter from June 1. Contrary to the assertions in that letter,
MillerCoors has not refused to approve anyone. Instead, we have
simply exercised our right under the MillerCoors Distributor
Agreement to negotiate exclusively with you, then assigned that
right to Breakthru, also under the MillerCoors Distributor
Agreement. . . . Again, it is important that we are quite clear on
two items. First, our exclusive negotiation rights assignment to
Breakthru remains valid. Second, our decision to assign our rights
to Breakthru was informed by thoughtful due diligence and our
openness to another meeting with SGWS does not in any way
impact our decision to exercise the rights that we have already
exercised, or any of our other contractual rights.

9
10

One East Liberty Street, Suite 300
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11
12
13
14
15
16

Id.

17

MillerCoors agreed to and did meet with Bonanza and SGWS on July 11, 2018. Ex. 1 ¶

18

29. The meeting was fruitless. Id. MillerCoors repeated that the brands were its own, thereby

19

entitling MillerCoors to dictate which company would distribute its brands. Id. MillerCoors

20

emphasized that the name is “MillerCoors” and, as a result, MillerCoors wanted the distributor

21

for both the Miller brands and the Coors brands to be the same. Id. MillerCoors refused to

22

consider SGWS as a result. Id.

23

On July 20, 2018, Bonanza conducted a final telephone conference with MillerCoors. Id.

24

¶ 30. In MillerCoors’ confirmation email, it—once again—restated that it was adhering to its

25

enforcement of Section 8 of the Agreement. Ex. 10. While stating that it would be willing to

26

release Bonanza from Bonanza’s “exclusive negotiation obligations” for the 90-day exclusive

27

negotiation period, MillerCoors nonetheless reiterated:

28

///
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Whether we release you from your exclusive negotiation
obligations or you let the 90-day exclusive negotiation period run
out, it is important you understand that if you then sign a letter of
intent with Southern Glazer’s Wine & Spirits, your distributor
agreement requires that you send us a copy. We then have 30 days
to exercise our first refusal - or “match and assign” - right. We
fully intend to send that signed letter of intent to Breakthru under
strict confidentiality and to match and assign the transaction to
Breakthru.

1
2
3
4
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5
6

Id.

7

negotiation obligations “is not in any way a consent to S[GWS] as a purchaser.”

8

MillerCoors then voiced the untenable position that it “ha[s] not been asked to consent to any

9

purchaser,” in a transparent attempt to cover-up its statutory violations and despite previously

10

representing that it did not need to respond to Bonanza’s request for consent to the SGWS

11

transaction because of its contractual rights. Id.

MillerCoors then confirmed that its release of Bonanza from its 90-days exclusive
Id.

12

MillerCoors has made it clear that it does not believe it has to respond to Bonanza’s

13

proposal under NRS 597.157 because of its purported contractual rights to dictate any such

14

transfer of Bonanza’s ownership and franchise rights under Section 8 of the Agreement.

15

MillerCoors has also made it clear that it believes its contract, not Nevada law, governs

16

Bonanza’s ability to sell its business and franchise rights. Thus, this action and motion were

17

brought to enjoin MillerCoors from irreparably harming Bonanza by enforcing contractual

18

provisions that indisputably conflict with Nevada law and infringe on Bonanza’s right to transfer

19

its property rights to SGWS.

20

III.

21
22

STANDARD FOR GRANTING INJUNCTIVE RELIEF
To prevail on a motion for preliminary injunction pursuant to Federal Rule of Civil

Procedure 65, the moving party must establish the following elements:

23

25

“[1.] he is likely to succeed on the merits; [2.] he is likely to suffer
irreparable harm in the absence of preliminary relief; [3.] the
balance of equities tips in his favor; and [4.] that an injunction is in
the public interest.”

26

Stormans, Inc. v. Selecky, 586 F.3d 1109, 1127 (9th Cir. 2009) (quoting Winter v. Natural Res.

27

Def. Council, Inc., 555 U.S. 7, 20 (2008)).

28

///

24
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An application of the foregoing analysis to the present case demonstrates that Bonanza’s

1
2

instant request for preliminary injunctive relief is meritorious and such relief is warranted.

3

IV.

4

Bonanza seeks a preliminary injunction enjoining MillerCoors from: (1) refusing to

5

consider Bonanza’s request for approval of the sale of its franchise rights to SGWS, and

6

simultaneously compelling MillerCoors to immediately respond to that request pursuant to NRS

7

597.157(1); and (2) enforcing Section 8.7 and or any other provisions of the Agreement that

8

violate NRS 597.210(1) by purporting to allow MillerCoors to engage in Bonanza’s wholesale

9

business and to attempt to compel the sale of Bonanza’s franchise rights to Breakthru, or any

10

One East Liberty Street, Suite 300
Reno, NV 89501

A PRELIMINARY INJUNCTION IS WARRANTED IN THIS CASE

other wholesaler not of Bonanza’s choosing.

11

As discussed in detail below, preliminary injunctive relief is warranted and appropriate in

12

this action for several reasons. Not only is injunctive relief is the proper mechanism to protect

13

distributor franchise rights in this State, but each of the considerations in favor of the issuance of

14

the injunction are satisfied in this case as well. First, Bonanza will succeed on the merits of its

15

statutory claims, as the statutes expressly invalidate the contractual provisions at issue and

16

prohibit MillerCoors’ conduct. Second, because MillerCoors has violated Bonanza’s statutory

17

rights, irreparable harm is presumed. Independently, Bonanza is suffering and will continue to

18

suffer irreparable injury in the absence of an injunction because it will lose valuable and unique

19

property rights, goodwill, and other intangibles. Third, MillerCoors will suffer no undue burden

20

if the injunction issues compelling it to respond to Bonanza’s request in accordance with Nevada

21

law and to refrain from engaging in the business of wholesaling. Finally, the public interest

22

strongly favors the injunction.

23

A.

Injunctive Relief is Appropriate to Protect Distributor Franchise Rights

24

Courts have made clear that injunctive relief is appropriate to protect exclusive distributor

25

franchise rights. See, e.g., De Luca Importing Co. v. Buckingham Corp., 90 Nev. 158, 161, 520

26

P.2d 1365, 1366-67 (1974); ABA Distributors, Inc. v. Adolph Coors Co., 542 F. Supp. 1272,

27

1293 (W.D. Mo. 1982). This is true for franchise rights in general. See e.g., Harmon v. Tanner

28
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1

Motor Tours of Nev., Ltd., 79 Nev. 4, 19, 377 P.2d 622, 630 (1963); Douglas Disposal v. Wee

2

Haul, LLC, 123 Nev. 552, 170 P.3d 508 (2007)).

3

The reasoning for issuing injunctive relief to protect exclusive franchise rights was

4

succinctly stated by the Nevada Supreme Court in Harmon, and reiterated in De Luca Importing

5

Co.:

7

“An exclusive franchise is a property right. Injunctive relief is
available to prohibit interference with it. Equitable intervention is
needed to protect the vitality of an exclusive franchise, for the
moment the right becomes common the franchise ceases to exist.”

8

De Luca Importing Co., 90 Nev. at 161, 520 P.2d at 1366-67 (1974) (quoting Harmon, 79 Nev.

9

at 19, 377 P.2d at 630); Conway v. Taylor’s, Ex’r, 66 U.S. 603, 632 (1861); Montgomery

10

Enterprises v. Empire Theatre Co., 86 So. 880, 887-88 (Ala. 1920); Vicksburg Water Works Co.

11

v. City of Vicksburg, 185 U.S. 65, 80-83 (1902); Boise Street Car Co. v. Van Avery, 103 P.2d

12

1107, 1114 (Idaho 1940)). This right is recognized specifically in NRS 597.170(2) (providing

13

that, “The remedies provided in NRS 597.120 to 597.180, inclusive, are independent of and

14

supplemental to any other remedy or remedies available to the wholesaler in law or equity”).

One East Liberty Street, Suite 300
Reno, NV 89501

6

15

Not only are franchise rights entitled to particular protection as a result of their unique

16

nature, but courts “may enjoin violations of a statute where one violation has been found if it

17

appears that the future violations bear some resemblance to the past violation or that danger of

18

violations in the future is to be anticipated from the course of conduct in the past.” City Council

19

of City of Reno v. Reno Newspapers, Inc., 105 Nev. 886, 890, 784 P.2d 974, 976-77 (1989)

20

(citing Nat’l Labor Relations Bd. v. Express Publ’g Co., 312 U.S. 426, 437 (1941)).

21

application of the foregoing analysis to the present case demonstrates that Bonanza’s request for

22

preliminary injunctive relief is meritorious and that such relief is warranted.

An

23

B.

24

In order to show a likelihood of success on its claims, the moving party is required is

25

only required to establish that there is “at least a reasonable probability of success on the merits.”

26

See, e.g., Rockwell Automation, Inc. v. Beckhoff Automation, LLC, 23 F. Supp. 3d 1236, 1244 (D.

27

Nev. 2014); Guilford v. California, No. 317CV00038RCJVPC, 2017 WL 376153, at *3 (D. Nev.

28

Jan. 25, 2017).
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1

Section 8 of the Agreement is contrary to Nevada law, and MillerCoors’ illegal

2

attempt to enforce it in order to avoid responding to Bonanza’s proposed sale to SGWS and

3

to force Bonanza to sell its franchise rights to MillerCoors’ preferred wholesaler are

4

conclusive: Bonanza (Plaintiff) will likely succeed on the merits of its claims for Breach of

5

Plaintiff’s Statutory Rights under NRS 597.157, and Breach of Plaintiff’s Statutory Rights under

6

NRS 597.210 & NRS 369.382.

7

When considering Bonanza’s likelihood of success on the merits, Bonanza’s statutory

8

claims must be examined in the context of the Nevada Legislature’s stated policy in enacting

9

Nevada’s liquor laws. Bonanza’s franchise relationship with MillerCoors is governed by NRS

10

Chapter 597.

11

wholesale alcoholic beverage industry in Nevada from the financial strong-arm of suppliers,

12

such as having their franchises modified or their wholesale business affected arbitrarily,

13

irrationally, or unreasonably by their dominant industry-member suppliers. See NRS 597.190.

14

This is exactly what MillerCoors is doing to Bonanza here, and such conduct cannot be upheld

15

by the Court.
1.

16
17
18

The purpose of Chapter 597 is to provide a measure of protection to the

Breach of Plaintiff’s Statutory Rights—NRS 597.157

NRS 597.157 governs a supplier’s conduct in approving the sale of a wholesaler’s
business to another wholesaler. NRS 597.157(1) reads:

19

23

A supplier shall not unreasonably withhold or delay approval of
any assignment, sale or transfer of the stock of a wholesaler . . . ,
including the wholesaler’s rights and obligations under the terms
of a franchise, whenever a person to be substituted under the terms
of the franchise meets reasonable standards imposed upon the
wholesaler and any other wholesaler of the supplier of the same
general class, after consideration of the size and location of the
marketing area of the wholesaler.

24

A supplier who unreasonably delays or withholds consent of such transfer of franchise rights “is

25

liable to the wholesaler for the laid-in costs of inventory of each affected brand of liquor and any

26

diminution in the fair market value of the business of the wholesaler in relation to each affected

27

brand.” NRS 597.157(4); NRS 597.170. Importantly, “[t]he provisions of [NRS 597.157] may

20
21
22

28
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1

not be modified by agreement. Any provision in an agreement is void if the provision includes

2

such a modification.” NRS 597.157(5) (emphasis added).

3

Section 8 of the Agreement modifies NRS 597.157 by, among other things, purportedly

4

granting MillerCoors the right to exclusively negotiate for the purchase of Bonanza’s franchise

5

rights on behalf of itself and future assignees, i.e., Breakthru in this case. See Ex. 4 at 9-15.

6

This Section, and its subparts, are in direct contravention of the plain language of NRS Chapter

7

597. MillerCoors’ illegal attempt to enforce these provisions instead of promptly considering

8

Bonanza’s statutory request to approve its deal with SGWS are conclusive.

9

Bonanza requested approval from MillerCoors for the transfer of its franchise rights to

10

SGWS on May 3, 2018. See Ex. 6. While there is no doubt that SGWS meets the qualifications

11

of a suitable substitute of Bonanza for MillerCoors’ franchise under NRS 597.157(1), for 12

12

weeks MillerCoors has refused to even consider Bonanza’s request for approval of its sale to

13

SGWS, or whether SGWS met the statutory basis for reasonable substitution. See Exs. 6-10.

14

Rather, MillerCoors has elected to interject itself into Bonanza’s business based on its purported

15

contractual rights. See generally id.

16

According to MillerCoors, because it is exercising its exclusive negotiation rights under

17

Section 8 of the Agreement, and has assigned those rights to Breakthru, it does not have to

18

consider Bonanza’s proposed sale to SGWS under NRS 597.157. Exs. 9, 10. MillerCoors has

19

previously demanded that Bonanza accept the deal offered by MillerCoors’ preferred distributor,

20

Breakthru, and has affirmatively stated that it will require Bonanza to deal with Breakthru as

21

MillerCoors’ assignee if Bonanza executes the letter of intent with SGWS. Id.

22

By refusing to consider Bonanza’s request for approval to sell to SGWS, MillerCoors has

23

violated NRS 597.157(1). MillerCoors is statutorily required to consider Bonanza’s proposed

24

sale, and to consider it in a timely manner. As a consequence, MillerCoors is prohibited from

25

refusing to consider any proposed sale on the sole ground of distributor preference. MillerCoors

26

has done nothing to comply with NRS 597.157(1). In fact, MillerCoors has expressly stated that

27

it need not comply with NRS 597.157(1) due to Section 8 of the Agreement—a position that is

28

expressly prohibited by NRS 597.157(5) (“The provisions of [NRS 597.157] may not be
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1

modified by agreement. Any provision in an agreement is void if the provision includes such a

2

modification.”). Thus, the contractual provision is void and MillerCoors’ failure to consider

3

Bonanza’s request for approval has resulted in an unreasonable withholding and delay in

4

approving Bonanza’s proposed sale to SGWS.
2.

5

Nevada’s liquor laws prohibit a supplier from “engag[ing] in the business of importing,

6

One East Liberty Street, Suite 300
Reno, NV 89501

Breach of Plaintiff’s Statutory Rights—NRS 597.210 & NRS 369.382

7

wholesaling or retailing alcoholic beverages in this State.”

NRS 369.382; accord NRS

8

597.210(1) (“[A] person engaged in business as a supplier . . . within or without this State shall

9

not: (a) Engage in the business of importing, wholesaling or retailing alcoholic beverages.”). A

10

supplier who violates NRS 597.210 will have its license suspended or revoked, in addition to

11

being held civilly liable for damages and attorney fees sustained and incurred by any person as a

12

result of the supplier’s violations. NRS 597.250; NRS 597.255.

13

The Nevada Attorney General has already concluded that Section 8 of the Agreement and

14

its subparts violate NRS 597.210(1)(a) because MillerCoors’ enforcement of such provision

15

requires MillerCoors to interject itself into the business of wholesaling.

16

MillerCoors’ purported contractual right to negotiate for and compel the sale of a wholesaler’s

17

franchise rights, thereby dictating the terms and conditions for a change in control of ownership,

18

constitutes the unlawful activity of a supplier engaging in the business of a wholesaler. Ex. 5.

19

Nonetheless, in its correspondence to Bonanza, MillerCoors was explicit in stating that it was

20

enforcing Section 8.7 of the Agreement, allowing it to “negotiate exclusively for itself and its

21

future assignees with Bonanza and assign its right to negotiate to Breakthru,” including its “right

22

of exclusive negotiation, right of first refusal and right of consent to any proposed transaction.”

23

Exs. 7, 9; see also Ex. 10. Accordingly, MillerCoors has sought to enforce a provision of the

24

Agreement that purports to allow it to “exercise an interest in the operation of a wholesaling

25

business . . . and dictat[e] the terms and conditions for a change in control of ownership.” See

26

Ex. 5. This is a violation of NRS 597.210(1) and NRS 369.382, which prohibit MillerCoors

27

from engaging in the business of wholesaling. See id. Bonanza will succeed on this claim.

28

///
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2

Irreparable Harm is Presumed; Regardless, Bonanza Will Suffer Irreparable
Harm if MillerCoors’ Conduct is Permitted to Continue
1.

Irreparable Harm to Bonanza is Presumed in this Case

3

Traditionally, where a plaintiff is likely to prevail on the merits, the burden to show

4

irreparable harm is substantially reduced. See Idaho Sporting Congress Inc. v. Alexander, 222

5

F.3d 562, 565 (9th Cir. 2000) (noting that the likelihood of prevailing and irreparable harm are

6

on a “sliding scale,” such that the stronger the probability of success on the merits, the less

7

burden is placed on the plaintiffs to demonstrate irreparable harm). However, “[w]here the

8

action to be enjoined is unlawful, the unlawful act constitutes per se irreparable harm for the

9

purposes of the preliminary injunction analysis.” E.g., Union Tp. Sch. Corp. v. State ex rel.

10

Joyce, 706 N.E.2d 183, 192 (Ind. Ct. App. 1998) (alteration in original); 800 Iberville St. Ltd.

11

P’ship v. V Rest. Grp., L.L.C., 171 So. 3d 1016, 1019 (La. Ct. App. 2015) (“[T]he violation of a

12

statute precludes a showing of irreparable harm.”); Burton v. Celentano, 658 P.2d 247, 249

13

(Ariz. Ct. App. 1982) (“It has been held ‘ . . . that when the acts sought to be enjoined have been

14

declared unlawful or clearly are against the public interest, plaintiff need show neither

15

irreparable injury nor a balance of hardship in his favor’”) (ellipses in original).4

16

///

17
18
19
20
21
22
23
24
25
26
27
28

4

Societe Des Produits Nestle v. Casa Helvetia, Inc., 982 F.2d 633, 640 (1st Cir. 1992) (holding,
“[I]rreparable harm flows from an unlawful trademark infringement as a matter of law”);
Commodity Futures Trading Comm’n v. Am. Bd. of Trade, Inc., 803 F.2d 1242, 1250-51 (2d Cir.
1986) (stating, “An injunction prohibiting a party from engaging in conduct that violates the
provisions of a statute is appropriate when there is a likelihood that, unless enjoined, the
violations will continue”); S.E.C. v. Holschuh, 694 F.2d 130, 144 (7th Cir. 1982) (providing that
“once a statutory violation has been demonstrated, the moving party need only show that there is
a reasonable likelihood of future violations in order to obtain injunctive relief); CB Worldwide,
Inc. v. Xena Express, Inc., No. 09CV02189, 2009 WL 3244735, *4 (C.D. Cal. Oct. 6, 2009)
(holding that “Defendant’s unlawful activities result in irreparable injury”); Ouachita Parish
Police Jury v. Am. Waste & Pollution Control, 606 So.2d 1341, 1350 (La. Ct. App. 1992)
(stating that “irreparable injury is a requisite only when the conduct sought to be enjoined is
lawful” because “when the conduct is illegal, a showing of irreparable injury is not required”);
Dillon v. City of Erie, 83 A.3d 467, 474 (Pa. Commw. Ct. 2014) (“When the Legislature declares
certain conduct to be unlawful it is tantamount in law to calling it injurious to the public. For one
to continue such unlawful conduct constitutes irreparable injury.” (Quoting Pa. Pub. Util.
Comm’n v. Israel, 52 A.2d 317, 321 (Pa. 1947))); Piedmont Pub. Serv. Dist. v. Cowart, 459
S.E.2d 876, 879 (S.C. Ct. App. 1995), aff’d, 478 S.E.2d 836 (S.C. 1996) (stating that “a violation
of [state] statute must be considered irreparable injury for which no adequate remedy at law
exists”); Detroit Police Officers Ass'n v. City of Detroit, 369 N.W.2d 480, 482 (Mich. Ct. App.
1985) (holding that no showing of irreparable harm is necessary to enjoin a violation of statute
prohibiting changes in existing wages, hours, and other conditions of employment).
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1

When the per se rule is invoked, the remaining prongs to the preliminary injunction

2

analysis are mooted. Burton, 658 P.2d at 249; see also Dep’t of Fin. Institutions v. Mega Net

3

Services, 833 N.E.2d 477, 485-86 (Ind. Ct. App. 2005). This is because “the defendant’s actions

4

have violated a statute and, thus, that the public interest is so great that the injunction should

5

issue regardless of whether the plaintiff has actually incurred irreparable harm or whether the

6

plaintiff will suffer greater injury than the defendant.” Dep’t of Fin. Institutions, 833 N.E.2d at

7

485-86. Accordingly, when it is clear that the statute has been violated, invocation of the per se

8

rule is appropriate. Id. & supra.

9

As demonstrated above, MillerCoors has actively, intentionally, and defiantly violated

10

NRS 597.157(1) and NRS 597.210(1). MillerCoors has unreasonably withheld and delayed

11

approval of Bonanza’s proposed sale to SGWS—a wholesaler that meets reasonable standards

12

imposed upon the wholesaler and any other wholesaler of the supplier of the same general

13

class—by refusing to consider Bonanza’s proposed sale notice. MillerCoors bases its refusal on

14

provisions in the Agreement that are illegal under NRS 597.157(5). MillerCoors has also

15

unlawfully engaged in the business of wholesaling when purporting to negotiate on behalf of

16

Bonanza for the sale of Bonanza’ franchise rights, and dictate changes and control in Bonanza’s

17

ownership (and to the exclusion of Bonanza’s chosen purchaser SGWS). These are violations of

18

Nevada law.

19
20

Thus, the injunction inquiry stops here, and MillerCoors’ violations of Nevada law
should be enjoined.
2.

21

Bonanza Will Suffer Irreparable Harm

22

Even without applying the per se rule, Bonanza will suffer irreparable injury if

23

MillerCoors is not restrained from its continued violations of NRS 597.157(1) and NRS

24

597.210(1). Irreparable injury will be found where distributor franchise rights are threatened.

25

As one court appropriately explained, “[t]he standards stated in the cited cases support our

26

conclusion that the question submitted under the stipulation of ‘whether ABA’s loss of its right

27

to sell its distributorship may be adequately remedied by an award of damages,’ must be

28
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1

answered in the negative.” ABA Distributors, Inc. v. Adolph Coors Co., 542 F. Supp. 1272, 1293

2

(W.D. Mo. 1982).

3

As demonstrated below, Bonanza stands to lose valuable and unique property rights,

4

goodwill, and other intangibles, the harm for which monetary damages will not remedy if

5

MillerCoors’ unlawful conduct is not restrained. MillerCoors’ violations of Nevada law are

6

interfering with Bonanza’s business and destroying its ability to transfer its property rights in the

7

manner it deems best for itself and its employees. Due to the unique nature of liquor franchise

8

rights in general—and MillerCoors’ franchise rights in particular as constituting the substantial

9

majority of Bonanza’s business—MillerCoors is threatening the loss of Bonanza’s right to

One East Liberty Street, Suite 300
Reno, NV 89501

10

market and sell the unique product in accordance with its statutory rights.

11

Should MillerCoors be allowed to continue to ignore Bonanza’s request for approval to

12

sell to SGWS, Bonanza will suffer similar irreparable injuries from MillerCoors’ denial of

13

Bonanza’s right to recoup its lifetime investment and protect its goodwill and legacy. Ex. 1 ¶¶

14

31-32. MillerCoors cannot be allowed to deprive Bonanza of that entitlement through strong-

15

arm tactics that violate Nevada law, which would occur by losing the proposed deal with SGWS.

16

Moreover, the damages from MillerCoors’ conduct cannot be calculated in light of what is at

17

stake. See, e.g., Certified Restoration Dry Cleaning Network, 511 F.3d 535, 550 (6th Cir. 2007)

18

(“[A]n injury is not fully compensable by money damages if the nature of the plaintiff’s loss

19

would make the damages difficult to calculate.”); 3 Franch. & Distr. Law & Prac. § 17:40 (Oct.

20

2017 update) (“Usually, irreparable injury is injury that cannot be recompensed by money

21

damages either because of its inherent nature or because of insurmountable difficulty in

22

computing the amount of damages.”) (footnote omitted); Swarovski Retail Ventures Ltd. v. JGB

23

Vegas Retail Lessee, LLC, No. 71618, 2018 WL 2041527, at *4, 416 P.3d 208 (Nev. April 27,

24

2018) (“‘[A] damages remedy is inadequate if it would come too late to save the plaintiff's

25

business, or if the nature of the plaintiff’s loss makes damages very difficult to calculate.’”)

26

(quoting Mass. Mut. Life Ins. Co. v. Associated Dry Goods Corp., 786 F. Supp. 1403, 1415 (N.D.

27

Ind. 1992)).

28

///
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1

Perhaps most obvious, while MillerCoors fails to address Bonanza’s proposed sale

2

notice, Bonanza is being deprived of its right to recoup its investment that took decades to build.

3

See generally Ex. 1 ¶¶ 31-32. Bonanza should not be precluded from selling its entire business

4

operation to a suitable substitute wholesaler of its own choosing merely because a supplier has a

5

preference for its brands to be distributed by a different company.

6

Bonanza’s proposed sale to SGWS is not only based on the sale of Bonanza’s franchise

7

rights, but SGWS has also offered to: purchase Bonanza’s intellectual property and technical and

8

business marketing information, goodwill, and certain fixed assets; lease the building out of

9

which Bonanza has historically operated and is the lessor, and for which SGWS has a need;

10

interview commitments for Bonanza’s existing employees for potential hiring; and bring on

11

Bonanza’s key managers in meaningful positions with SGWS, including a two-year employment

12

contract for Bill Gialketsis. Id. ¶ 18. SGWS’s proposed offer is economically sound. See id.

13

But most importantly, SGWS’s business operations, practices, and culture are aligned

14

with Bonanza’s, making it the perfect successor to Bonanza’s business from a financial,

15

customer, and personnel perspective. See id. ¶ 19. Bonanza trusts SGWS as a successor to its

16

business and as a caretaker for its legacy, having worked with SGWS as a friendly competitor

17

with distinct brands for over 40 years. Id.

18

Yet, MillerCoors has refused to consider Bonanza’s proposed deal with SGWS, thereby

19

unreasonably withholding and delaying approval of the transaction for almost 3 months—a

20

violation of NRS 597.157(1). MillerCoors’ basis for this refusal is Section 8 of the Agreement; a

21

contractual provision that is void under NRS 597.157(5) because it modifies that statute’s

22

provisions by, as stated by MillerCoors, allowing it to not respond to Bonanza’s request and,

23

instead, to dictate the sale of Bonanza’s franchise rights to another distributor.

24

MillerCoors’ enforcement of Section 8 to interfere with Bonanza’s business operations and

25

dictate the terms and conditions of Bonanza’s sale of its franchise—including by compelling the

26

sale of Bonanza to a wholesaler not of Bonanza’s choosing—is a violation of NRS 597.210(1).

27

If MillerCoors’ is not enjoined from violating Nevada’s laws, the SGWS deal is threatened, and

28

damages resulting from MillerCoors’ continued violation of NRS 597.157(1) and NRS
105670200_1
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1

597.210(1), including those stemming from losing the SGWS deal, will be insurmountably

2

difficult to compute. Regardless, money damages will not fully compensate Bonanza and,

3

therefore, injunctive relief is appropriate.

4

In summary, MillerCoors is interfering with Bonanza’s rights to sell it business, including

5

its exclusive franchise property rights, and refusing to respond to Bonanza’s statutory request on

6

the basis of a conflicting contractual provision. Court intervention is needed to protect the

7

vitality of Bonanza’s exclusive franchises. See, e.g., De Luca Importing Co. v. Buckingham

8

Corp., 90 Nev. 158, 161, 520 P.2d 1365, 1366-67 (1974). These threatened franchise rights are

9

particularly unique. See id. The inherent nature of these franchise rights and difficulty in

10

computing these damages unequivocally demonstrates the inadequacy of monetary damages in

11

this scenario.

12

MillerCoors conduct is expressly prohibited by Nevada law, and Bonanza’s threatened

13

rights are rigorously protected by Nevada’s three-tier statutory scheme and policy interests.

14

Bonanza will be left without an adequate remedy at law and will be irreparably injured if

15

MillerCoors’ unlawful conduct is allowed to continue. Thus, Bonanza is entitled to an injunction

16

to prohibit MillerCoors from violating Nevada law and compelling its compliance therewith.

17

D.

MillerCoors Will Suffer No Hardship if Enjoined

18

The requested injunctive relief will have no detrimental effect on MillerCoors, for the

19

injunction will simply force MillerCoors to comply with Nevada law. MillerCoors is already

20

obligated under Nevada law to not unreasonably withhold or delay consent to Bonanza’s request

21

to transfer its franchise rights to SGWS. MillerCoors is also already prohibited from engaging in

22

the business of a wholesaler, including negotiating on behalf of Bonanza for Bonanza’s sale of

23

its franchise rights.

24

In obtaining its Certificate of Compliance to operate as a supplier in Nevada MillerCoors

25

represented that it would fully comply with Nevada laws. MillerCoors obtained the privilege to

26

supply products into the State based on these representations to the Nevada Department of

27

Taxation. Thus, MillerCoors cannot be heard to complain about being enjoined from engaging

28

in conduct that it affirmed, under penalty of perjury, it would not engage in, and that the Nevada
105670200_1
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1

Attorney General already stated was unlawful and would constitute a deceptive trade practice if

2

practiced.

3

E.

4

Another compelling consideration favoring injunctive relief is the public’s and the state’s

5

interest in the enforcement of the relevant provisions of Nevada’s liquor laws. As the Sixth

6

Circuit has explained, “[T]here is no dispute that the statute the distributors seek to enforce is

7

one that the . . . [L]egislature passed through the ordinary democratic process. The Franchise

8

Act therefore represents the [L]egislature’s judgment that enforcement of the statute is in the

9

public interest.” The Wine Group, 565 Fed. App’x 477, 2012 WL 2478357, at *6 (6th Cir. 2012)

10

(citing Golden Gate Rest. Ass’n v. City and Cnty. of San Francisco, 512 F.3d 1112, 1127 (9th

11

Cir. 2008) & 11A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure, §

12

2948.4 (2d. ed. 2012) (“The public interest may be declared in the form of a statute.”)); see also

13

Sadler v. State ex rel. Sanders, 811 N.E.2d 936, 949-50 (Ind. Ct. App. 2004) (providing that the

14

public interest “is not disserved by the issuance of an injunction that requires only that the

15

[defendant] comply with the clear dictates of law” where the defendant has violated state law)

16

(internal quotations omitted).

An Injunction will Promote Nevada’s Policy Interests

17

The Nevada Legislature, like other state legislatures, has expressly recognized that the

18

primary purpose of Nevada’s liquor franchise laws is to remedy the lack of equal bargaining

19

power between Nevada’s alcoholic beverage wholesalers and alcoholic beverage manufacturers.

20

Thus, issuing an injunction in this case will serve the public interest by ensuring that

21

MillerCoors’ conduct regarding Bonanza’s proposed sale of its franchise rights to SGWS

22

comports with Nevada law.

23

V.

A NOMINAL BOND IS APPROPRIATE

24

Pursuant to Federal Rule of Civil Procedure 65(c), a preliminary injunction may issue

25

“upon the giving of security by the applicant, in such sum as the court deems proper, for the

26

payment of such costs and damages as may be incurred or suffered by any party who is found to

27

have been wrongfully enjoined or restrained.”

28

///
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1

Bonanza is seeking to protect its rights as explicitly set forth in NRS Chapter 597, and

2

conduct its business as a wholesaler, including its decision to sell its business to SGWS.

3

MillerCoors will not suffer any damage by the issuance of a preliminary injunction prohibiting it

4

from enforcing provisions of the Agreement that violate NRS 597.157(1) and NRS 597.210(1),

5

as MillerCoors is already required to comply with these provisions. Accordingly, the scope of

6

relief warrants only a nominal bond in the amount of, for instance, $500.

7

VI.

8
9

One East Liberty Street, Suite 300
Reno, NV 89501

10

CONCLUSION
For the foregoing reasons, this Court should issue a preliminary injunction enjoining

MillerCoors from:
1.

refusing to consider Bonanza’s request for approval of the sale of its franchise

11

rights to SGWS, and simultaneously compelling MillerCoors to immediately respond to that

12

request; and

13

2.

enforcing Section 8.7 and any other provision of the Agreement that purports to

14

allow MillerCoors to engage in Bonanza’s wholesale business and to attempt to compel the sale

15

of Bonanza’s franchise rights to Breakthru, or any other wholesaler not of Bonanza’s choosing,

16

in violation of NRS 597.210(1).

17

DATED this 7th day of August, 2018.

18

LEWIS ROCA ROTHGERBER CHRISTIE LLP

19
BY: /s/ E. Leif Reid
E. LEIF REID
DARREN J. LEMIEUX
KRISTEN L. MARTINI
One East Liberty Street, Suite 300
Reno, Nevada 89501

20
21
22
23

Attorneys for Plaintiff

24
25
26
27
28
105670200_1

-25-

Case 2:18-cv-01445-JAD-GWF Document 6 Filed 08/07/18 Page 26 of 27

CERTIFICATE OF SERVICE

1
2

Pursuant to Federal Rule of Civil Procedure 5(b), I hereby certify that I am an employee

3

of LEWIS ROCA ROTHGERBER CHRISTIE LLP, and that on the 7th day of August, 2018, I

4

caused the foregoing MOTION FOR PRELIMINARY INJUNCTION to be served:

5

X

6
7
8
9
10

One East Liberty Street, Suite 300
Reno, NV 89501

11

MICHAEL B. WIXOM
CHET A. GLOVER
SMITH LARSEN & WIXOM
Hills Center Business Park
1935 Village Center Circle
Las Vegas, Nevada 89134
mbw@slwlaw.com
cag@slwlaw.com

12

X

13
14
15
16
17
18
19

by electronically filing the foregoing with the CM/ECF electronic filing system,
which will send a notice of electronic filing to the following:

by placing a true and correct copy thereof in a sealed envelope placed for
collection and mailing in the United States Mail at Reno, Nevada, postage
prepaid, following ordinary business practices, addressed as follows:

BRIAN A. HOWIE
KRYSTAL ASPEY FLEISCHMANN
MICHAEL S. CATLETT
QUARLES & BRADY LLP
Two North Central Avenue
Renaissance One
Phoenix, Arizona 85004
Brian.howie@quarles.com
Krystal.fleischmann@quarles.com
Michael.catlett@quarles.com

20
21

/s/ Autumn D. McDannald
An Employee of Lewis Roca Rothgerber Christie LLP

22
23
24
25
26
27
28
105670200_1

-26-

Case 2:18-cv-01445-JAD-GWF Document 6 Filed 08/07/18 Page 27 of 27
EXHIBIT LIST

1
2
3
4
5
6
7
8
9
10

One East Liberty Street, Suite 300
Reno, NV 89501

11
12
13
14
15

EXHIBIT
DESCRIPTION
NO.
Declaration of William “Bill” Gialketsis in Support of Motion for
1
Preliminary Injunction
Nevada Department of Taxation Certificate of Compliance
2
Requirement information sheets
Nevada Department of Taxation Application for Certificate of
3
Compliance
MillerCoors Distributor Agreement, with Amendment to
4
Distributor Agreement
Letter from Nevada Attorney General to MillerCoors, Re:
5
Complaint Regarding MillerCoors, dated December 30,
2008
Email thread between Bill Gialketsis, Jeff Agase, Brian Erhardt,
6
and RES MillerCoors Distributor Transactions, Re: Sale
Notice, dated May 3, 2018, and May 4, 2018
7
Letter from Jeff Agase to Bill Gialketsis, dated May 30, 2018
Letter from Ronald Greenman to Jeff Agase, Re: Bonanza
8
Beverage Company, Inc., dated June 1, 2018
Email
thread between Bill Gialketsis and Jeff Agase and Brian
9
Erhardt, Re: Yesterday’s Call, dated June 26, 2018, and June
28, 2018
Email from Jeff Agase to Bill Gailketsis, Re: Potential
10
Transaction, dated July 20, 2018

16
17
18
19
20
21
22
23
24
25
26
27
28
105670200_1

-27-

Page Count
6
1
2
24
3

2
1
1
3
2

Case 2:18-cv-01445-JAD-GWF Document 6-1 Filed 08/07/18 Page 1 of 7

EXHIBIT 1

Declaration of William “Bill”
Gialketsis in Support of Motion for
Preliminary Injunction

EXHIBIT 1

Case 2:18-cv-01445-JAD-GWF Document 6-1 Filed 08/07/18 Page 2 of 7

Case 2:18-cv-01445-JAD-GWF Document 6-1 Filed 08/07/18 Page 3 of 7

Case 2:18-cv-01445-JAD-GWF Document 6-1 Filed 08/07/18 Page 4 of 7

Case 2:18-cv-01445-JAD-GWF Document 6-1 Filed 08/07/18 Page 5 of 7

Case 2:18-cv-01445-JAD-GWF Document 6-1 Filed 08/07/18 Page 6 of 7

Case 2:18-cv-01445-JAD-GWF Document 6-1 Filed 08/07/18 Page 7 of 7

Case 2:18-cv-01445-JAD-GWF Document 6-2 Filed 08/07/18 Page 1 of 2

EXHIBIT 2

Nevada Department of Taxation
Certificate of Compliance
Requirement information sheets

EXHIBIT 2

Case 2:18-cv-01445-JAD-GWF Document 6-2 Filed 08/07/18 Page 2 of 2
CERTIFICATE OF COMPLIANCE REQUIREMENTS
Alcoholic beverages may be shipped only to or received only by a Nevada licensed importer
except as otherwise provided in the Nevada Revised Statutes, Chapter 369.490 (2). Shipments of liquor
to Nevada may be made only by suppliers with a valid certificate of compliance. It is unlawful for a
supplier to ship or to sell intoxicating liquor directly to a retailer. A valid certificate of compliance permits
the supplier to ship beer, wine or spirits to Nevada licensed importers or to consumers.
Supplier Requirements

•

File a completed Certificate of Compliance application along with the $50.00 fee.

•

File a completed Designation and Acceptance form (LT08) for each designated importer, pursuant
to NRS 369.386. This form must be filled out by the supplier, accepted by signature of the
importer, and returned to the Department’s Carson City office prior to shipping to Nevada.

•

By the 10th of each month, file a Report of Shipments of Alcoholic Beverages into Nevada (LTD04)
listing all invoices numbers and the total gallons of beer, wine and/or liquor for shipments made to
Nevada importer/wholesalers for the previous month.

•

Renew annually by responding to renewal letter sent in mid-May and paying the $50.00 annual fee. If
making any changes to your Entity or DBA name or location address, you must supply a copy of your
Federal Basic Permit issued by the TTB reflecting this change.

Direct Shipments to Nevada Residents for Personal or Household Use – Requirements
•

Pursuant to NRS 369.462, a supplier who provides direct shipments to Nevada residents for personal or
household use must pay the excise tax as found in NRS 369.330, to the Department of Taxation.
Pursuant to 369.370(3) a tax return must be filed with this Department on or before the 20th of the month,
along with the remittance of any taxes due. If all such taxes are paid on or before the 15th day of the
following month, the taxpayer may claim a 0.25 percent discount. A tax return tax return is not required to
be submitted when no such shipments into Nevada take place for that month. Excise Liquor Tax Return
(LIQ-STC) forms will not be mailed out but can be located at http://tax.nv.gov/Forms/Liquor_Tax_Forms/

•

The Department suggests for you to register to collect and remit sales tax on any shipments made into
Nevada. You can register for a sales tax certificate of authority (no fees or security deposit required) by
filling out a Nevada Business Registration form located at
http://tax.nv.gov/Forms/General_Purpose_Forms/ General Information regarding sales tax is available at
http://tax.nv.gov/Publications/Sales_and_Use_Tax_Publications/

•

A supplier who ships wine into Nevada pursuant to NRS 369.490 subsection 2 (c) must designate a
Nevada importer/wholesaler if the supplier ships 25 cases or more of wine into Nevada in a fiscal year, if
the supplier has not already designated an importer in Nevada.

•

A supplier who ships 200 or more cases of wine to Nevada residents in a fiscal year must pay a fee
in the amount of $500 to this Department on or before the 30th calendar day after the 200th case of wine
was shipped (NRS 369.466). The fee is only valid for the remainder of the fiscal year (ending June
30th) in which the 200th case of wine was shipped.

Shipments to Exempt Persons holding a Permissible Persons Permit
NRS 369.340 Liquor sold to Permissible Persons exempt from tax. It is hereby declared to be the intent
of this chapter that no excise tax shall be imposed on liquor sold to Permissible Persons, and the
Department, in computing the excise tax to be paid on liquor, shall make rules for refunds or credits to
be allowed to any Importer making a satisfactory showing of such sales.
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NEVADA DEPARTMENT OF TAXATION
1550 COLLEGE PARKWAY STE. 115
CARSON CITY NV 89706
(775) 684-2125 or (775) 684-2126

APPLICATION FOR CERTIFICATE OF COMPLIANCE
SUBMIT $50.00 FEE IN US FUNDS FOR CURRENT FISCAL YEAR JULY 1 TO JUNE 30
A COPY OF FEDERAL BASIC PERMIT OR BREWERS NOTICE MUST BE SUBMITTED WITH THIS APPLICATION

1

Name of Company:

Phone No:

2

DBA, if any:

Fax No:

3

Address from where the Liquor Ships:

Zip Code:

4

Business Address:

Zip Code:

5

Mailing Address:

Zip Code:

6

Email Address:

7

FEIN No:

The above named hereby applies to the Department of Taxation for a Certificate of Compliance, pursuant to Nevada Revised Statutes, Chapter 369.430.

8

Application is being submitted for:

9

Applicant will be selling to:

10

Business Entity Type:

11

List Owners, Officers, Members or Partners. Attach additional sheets if needed:

12

Business is Operating as a:
Importer
Brewer
Distiller
Manufacturer
Producer
Vintner
Bottler of Liquor
Rectifier
Or the designated agent of one of these (copy of designation attached)

13

APPLICANT REQUIRMENTS IF GRANTED A CERTIFICATE OF COMPLIANCE:
(1) Must faithfully comply with all laws of the State of Nevada pertaining to the sale and shipping of liquors into
Nevada and to comply with all rules and regulations of the Department of Taxation; (2) submit a completed LT 08
for each designated Importer/Wholesaler; (3) submit to the Department a LTD 04, on or before the 10th of each
month, if shipping directly to Nevada licensed Importer/Wholesaler (4) submit to the Department a LIQ- STC tax
return, on or before the 20th of the month, only after shipping directly to a Nevada consumer.
The Department may contact you regarding possible additional licensing requirements.
APPLICANT’S AFFIRMATION: I declare under penalty of perjury that the information provided is
true, correct and complete to the best of my knowledge and belief and acknowledge that pursuant to
NRS 239.330, it is a category C felony to knowingly offer any false or forged instrument for filing. In
addition, I have read NRS 369 and understand that I am expected to comply with Nevada liquor laws and
all federal laws. Noncompliance will result in revocation of my Nevada certificate of compliance liquor
license.
Signature of Responsible Party:

14

New Business

Nevada wholesalers

Corporation

LLC

Change in Name or Location

Additional Location

Directly to Nevada consumers
Partnership

Individual

Other:

Name:
Title:
16

15

Date:

Authorized Agent (Compliance Company) – Attach Power of Attorney with application to be authorized.

For Department Use Only: Application Approved:
Date: __________________ Initial: ___________
_____________________________

LT 01

Yes

No

PM Date: ________________ Amt: __________________ Ck No:

1

11/3/2017
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CERTIFICATE OF COMPLIANCE APPLICATION INSTRUCTIONS
Supplier/Certificate of Compliance Holder – (NRS 369.430) The first person having ownership of alcohol in the
United States , holding a valid certificate of compliance to ship to Nevada importers, and/or directly to Nevada
consumers.
Limitations on engaging in business of importing, wholesaling or retailing alcoholic beverages – (NRS 597.210)
A supplier shall not engage in the business of importing, wholesaling or retailing alcoholic beverages.
1. Name of Company: Enter the name as registered on the State Business License.
2. DBA: Enter the name as it will be known to the public. The name you will be doing business as. A trade name listed
on your TTB permit can also be used.
3. Address from where the Liquor Ships: Enter liquor shipping address. If the address is different than what is listed
on your Federal Basic Permit issued by the TTB (Alcohol and Tobacco Tax and Trade Bureau), please contact the
Department of Taxation for an additional form that will need to be submitted.
4. Business Address: Enter in the complete company address.
5. Mailing Address: This address will be used by the Department to mail licenses, renewals and correspondence.
6. Email Address: Enter Email (Internet) Address Information.
7. FEIN: Enter the Federal Tax Identification Number for this business. For information regarding a FEIN, contact the
Internal Revenue Service at 1-800-829-4933 or go to http://IRS.gov/businesses. If you have applied for your
number and have not received it, write “PENDING”. If your FEIN changes, you must complete a new Application.
8. Application is being submitted for: Check if you are applying for a new business, if the licensed name or location
has changed or if adding a new location. Please note: Any changes to your name or location must be reflected on your
federal basic permit.
9. Applicant will be selling to: Check the boxes that apply. You may check both boxes if both apply, if applicable
by statute.
10. Business Entity Type: Indicate entity type as filed on your State Business License.
11. List Owners, Officers, Members, Partners, etc.: Include the full name and title of each owner, officers, members,
partners, etc. for the business.
12. Business is Operating as a: Indicate the type of business that the company will be operating as in Nevada.
13. Applicant Requirements: (1) Comply with Taxation rules and regulations; (2) file a Designation and Acceptance
form (LT 08) filled out by the supplier, accepted by signature of the Importer/Wholesaler, and returned to the
Department’s Carson City office prior to shipping to Nevada; (3) file a Report of Shipment (LTD 04) on or before the
10th of each month, only if shipping to Nevada Licensed Importers/Wholesalers; (4) file a LIQ- STC Tax Return with
corresponding invoices on or before the 20th of the month, only for months that you shipped directly to Nevada
consumers.
14. Applicant’s Affirmation (required): Legal signatures include sole proprietor- owner, corporate officer, managing
member, partner or power of attorney holder (must be attached). By signing the application you are making a
declaration the information provided is correct and you have read and understand NRS 369.
15. Date: Date the document was signed by responsible party.
16. Authorized Agent: Any authorized agent, such as a compliance company, must attach a Power of Attorney from the
business to be registered in order to be authorized on the account.

Submit completed application with $50 license fee, a copy of your federal basic permit
or brewers notice and, if applicable, a power of attorney to the Carson City address.

LT 01

2

11/3/2017
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Redacted

From: BGialketsis
Sent: Friday, May 04, 2018 7:59 AM
To: 'Agase, Jeff' <Jeff.Agase@millercoors.com>; Erhardt, Brian <Brian.Erhardt@millercoors.com>
Cc: Ron Greenman <ron.greenman@tonkon.com>
Subject: RE: Sale Notice
Got it. Thank you.
Bill Gialketsis
Vice President,
Bonanza Beverage Co.
Of (702)3614166
Cel (702)4914973
bgialketsis@bonanzabev.com
From: Agase, Jeff [mailto:Jeff.Agase@millercoors.com]
Sent: Friday, May 04, 2018 7:30 AM
To: BGialketsis <BGialketsis@bonanzabev.com>; Erhardt, Brian <Brian.Erhardt@millercoors.com>
Cc: Ron Greenman <ron.greenman@tonkon.com>
Subject: RE: Sale Notice
Hi Bill,
I am sending this note to acknowledge receipt of a Sale Notice from Bonanza Beverage Co. on May 3, 2018. MillerCoors
reserves all its rights under your MillerCoors Distributor Agreement, including our right of exclusive negotiation, right of
first refusal and right of consent to any proposed transaction, and we will come back to you with next steps as soon as
we are ready.
Please let me know if you have any questions. My full contact information is below.
Best regards,
Jeff
1
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Jeff Agase • Distributor Network Development
Certified Cicerone®
MillerCoors • 250 South Wacker Drive • Suite 800
Chicago, Illinois • 60606
(312) 496-5855 (office) • (312) 545-9713 (cell)
jeff.agase@millercoors.com

From: BGialketsis [mailto:BGialketsis@bonanzabev.com]
Sent: Thursday, May 03, 2018 6:37 PM
To: Agase, Jeff; Erhardt, Brian; RES MillerCoors Distributor Transactions
Cc: Ron Greenman
Subject: Sale Notice

Jeff,

It was good talking to you this morning. This communication is to formally advise that Bonanza Beverage Co.
wishes to pursue the offer received from Southern Glazer’s that I forwarded to Miller/Coors yesterday. This is the Sale
Notice under Section 8.5 of our Distributor Agreement and applicable Nevada statutes.
Please let us know at your earliest convenience what steps related to this process laid out in the Distributor
Agreement Miller/Coors intends to follow. With respect to a meeting, both Kevin Doyle and Brian Erhardt are scheduled
to be in Las Vegas next week, and we can certainly plan to coordinate a meeting with them, myself, and representatives
of Southern Glazer’s that week if that could be used to meet any contract requirements for a meeting and would
facilitate getting MillerCoors’ ultimate approval of Southern Glazer’s as our chosen successor to our business.
We are asking for at your earlier convenience formal approval to proceed with and to close the proposed sale
when definitive agreements are completed as we have determined that Southern Glazer’s is our preferred successor
distributor.
Also, Jeff, if you could forward me some contact information besides an email that would be great. Thank you,
Bill Gialketsis
Vice President,
Bonanza Beverage Co.
Of (702)3614166
Cel (702)4914973
bgialketsis@bonanzabev.com
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EXHIBIT 7

Letter from Jeff Agase to Bill
Gialketsis, dated May 30, 2018
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EXHIBIT 8

Letter from Ronald Greenman to Jeff
Agase, Re: Bonanza Beverage
Company, Inc., dated June 1, 2018
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EXHIBIT 9

Email thread between Bill Gialketsis
and Jeff Agase and Brian Erhardt, Re:
Yesterday’s Call, dated June 26, 2018,
and June 28, 2018
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Redacted

From: Agase, Jeff [mailto:Jeff.Agase@millercoors.com]
Sent: Thursday, June 28, 2018 2:03 PM
To: Gialketsis, William (Bonanza Beverage); Erhardt, Brian
Cc: Dave Alexander
Subject: RE: Yesterday's Call

Hi Bill,
Thanks for your note. We appreciate that the decades-long relationship between MillerCoors and Bonanza allows us to
speak candidly with each other. We also appreciate the history with Breakthru that you reference in your email and
understand that you have very strong feelings toward Breakthru as a result of your previous negotiations. Ultimately,
however, the vast majority of the value in any proposed transaction for your business is tied to MillerCoors’
brands. Please understand that, as the supplier, we must be comfortable that our exclusive distributor in each market
can devote the appropriate attention and investment to our brands to ensure their growth.
We understand that Breakthru recently sent you a revised offer that had better terms than any offer you have
previously received from SGWS, including a higher multiple as well as a commitment to other transaction terms that
1
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were of particular importance to you. This indicates to us a sincere willingness on Breakthru’s part to negotiate with you
in good faith, listening to what matters for you and your employees and ultimately getting you excellent value for your
business. Our exclusive negotiation rights assignment to Breakthru is still very much valid and we encourage you to
respond to their most recent offer.
We do also want to make sure we address your counsel’s letter from June 1. Contrary to the assertions in that letter,
MillerCoors has not refused to approve anyone. Instead, we have simply exercised our right under the MillerCoors
Distributor Agreement to negotiate exclusively with you, then assigned that right to Breakthru, also under the
MillerCoors Distributor Agreement.
Out of respect for our longstanding relationship and in appreciation of your candor with us over the last two months, we
will agree to your request to meet with you and SGWS. Again, it is important that we are quite clear on two items. First,
our exclusive negotiation rights assignment to Breakthru remains valid. Second, our decision to assign our rights to
Breakthru was informed by thoughtful due diligence and our openness to another meeting with SGWS does not in any
way impact our decision to exercise the rights that we have already exercised, or any of our other contractual rights.
As you know, schedules can be very difficult this time of year. We are open to meet in Chicago in the early afternoon
Central time July 10 (strongly preferred) or the morning of July 11. Please let us know if the July 10 window works for
you and SGWS.
Best regards,
Jeff
Jeff Agase • Distributor Network Development
Certified Cicerone®
MillerCoors • 250 South Wacker Drive • Suite 800
Chicago, Illinois • 60606
(312) 496-5855 (office) • (312) 545-9713 (cell)
jeff.agase@millercoors.com

From: BGialketsis [mailto:BGialketsis@bonanzabev.com]
Sent: Tuesday, June 26, 2018 12:09 PM
To: Erhardt, Brian; Agase, Jeff
Cc: 'Dave Alexander'
Subject: Yesterday's Call

Brian and Jeff,
Myself and my family have always appreciated and been grateful for Bonanza’s 50 year relationship with
MillerCoors. Because of that relationship we can have candid dialogue about a difficult topic meaningful to both of us.
Reflecting on our call, I realize I was struggling to articulate my concerns about pursuing a transaction with BreakThru.
Four years ago BreakThru and Bonanza worked nine months through a difficult and costly negotiation that failed. The
trust that was lost then has never been reestablished. Therefore it would be disingenuous of me to suggest more
dialogue with BreakThru would result in a successful transaction. Trust cannot be rebuilt in a few meetings. I respect
BreakThru as a competitor and for the business they have built, but I don’t want to work for them or sell them my
business. I would also be very wary of bringing my employees into their organization.
That said, I hope you can appreciate my decision and support SoutherGlazer’s as the buyer for Bonanza. In this
regard I would request that representatives from SouthernGlazer’s and myself be granted a meeting with you and
whomever you deem appropriate in M/C management in order to outline potential management/sales/service
structures and go to market strategy for a combined Bonanza/SGWS company, and the benefits it could bring to our
mutual business. I would ask that this meeting happen no later than, say, July 10th. Any location you name for a meeting
would be acceptable, I am sure, to myself and SGWS.
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Thank you,
Bill Gialketsis
Vice President,
Bonanza Beverage Co.
Of (702)3614166
Cel (702)4914973
bgialketsis@bonanzabev.com
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EXHIBIT 10

Email from Jeff Agase to Bill
Gialketsis, Re: Potential Transaction,
dated July 20, 2018

EXHIBIT 10
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Redacted

From: Agase, Jeff [mailto:Jeff.Agase@millercoors.com]
Sent: Friday, July 20, 2018 9:33 AM
To: Gialketsis, William (Bonanza Beverage)
Cc: Dave Alexander; Doyle, Kevin; Erhardt, Brian
Subject: Potential Transaction
Hi Bill,
I am writing to follow up on our phone call earlier today. Thanks once again to you and Dave for your time.
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As discussed, it seems to us that you do not intend to negotiate with Breakthru Beverage Nevada Beer, the assignee of our
right of exclusive negotiation. We have been consistent over the last several weeks in our conversations and notes to you
that we expect you to negotiate in good faith with Breakthru during this exclusive negotiation period.
We need to know if you do not intend to negotiate with Breakthru. If you do not intend to negotiate with Breakthru, we
will be very disappointed, but we will release you from your exclusive negotiation obligations, as it will not be a good use
of anyone's time if you simply let the 90-day exclusive negotiation period run out. Please let us know if you do not intend
to negotiate with Breakthru.
Whether we release you from your exclusive negotiation obligations or you let the 90-day exclusive negotiation period
run out, it is important you understand that if you then sign a letter of intent with Southern Glazer's Wine & Spirits, your
distributor agreement requires that you send us a copy. We then have 30 days to exercise our first refusal - or "match and
assign" - right. We fully intend to send that signed letter of intent to Breakthru under strict confidentiality and to match
and assign the transaction to Breakthru. We have been completely transparent with you over the last few months and we
want you to know what will happen. Our internal counsel will also send a letter in response to the letter from your outside
counsel dated Jun 29.
I also want to be clear that our release of you from the 90-day exclusive negotiation period is not in any way a consent to
Southern as a purchaser. We have not been asked to consent to any purchaser and our release of you would only be a step
in our contractual process. We reserve all rights under our distributor agreement.
The process in our distributor agreement - including our right of first refusal - accomplishes several important goals: it
delivers value to you as a distributor that has chosen to sell its business, it identifies a buyer that we are comfortable
approving, thereby giving you certainty that the transaction will close in a timely manner, and it ensures that our brands
are sold by a distributor that gives them the greatest level of investment, attention and care after you leave the business.
We sincerely appreciate and value the many years of great things you, your dad and your team have done for our brands.
This is an important time for you and for us.
Best regards,
Jeff

Jeff Agase * Distributor Network Development Certified Cicerone(r) MillerCoors * 250 South Wacker Drive * Suite 800
Chicago, Illinois * 60606
(312) 496-5855 (office) * (312) 545-9713 (cell) jeff.agase@millercoors.com<mailto:jeff.agase@millercoors.com>
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